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J). NOBLE BRADEN 
October 31, 1892—February 15, 1957 


ITH the sudden and tragic death of J. Noble Braden on Feb- 

ruary 15, 1957, there was brought to a close a unique record 
of public service in behalf of arbitration. Mr. Braden began working 
for peaceful settlement of disputes more than three decades ago 
Swhen he joined the staff of the newly formed Arbitration Society 
of America. From that time on—dquite literally to the very last day 
of his life—the ideals of arbitration and the organizational frame- 
work within which those ideals could find practical expression com- 
manded all his attention and his boundless energies. 

It would be impossible to evaluate the career of Mr. Braden 
without at the same time commenting on the history of arbitration 
in the United States, for the two were closely bound together. As 
a young man, Mr. Braden became interested in peaceful settlement 
of controversy through voluntary means at a time when there were 
only a handful who shared that interest; he participated in the 
founding of the American Arbitration Association in 1926, when it 
was formed out of a merger of the Arbitration Society of America 
and the Arbitration Foundation; he directed arbitration tribunals for 
the Association until February 1952; and finally, he became Execu- 
tive Vice President and saw the organization overcome much of the 
resistance to arbitration which hindered rapid progress in the past. 

The personal qualities Mr. Braden put at the disposal of the 
arbitration movement were many. But his chief characteristic, which 
made him uniquely valuable, was his genuine fondness for people— 
a feeling which was generally reciprocated and which redounded to 

e advantage of the organization. Every occasion was turned into 
opportunity for making converts to arbitration and friends for 
he Association. Those who worked closely with him witnessed many 
ircumstances when the force of Mr. Braden’s personality was able 
© bring conflicting interests into harmony. This was particularly 
important in setting up systems of tribunals for various industries 
nd in developing a program of education for arbitration through 
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joint labor-management conferences at universities and law schools 
throughout the country. 

Mr. Braden always stressed the need for ethical standards and 
rules of procedure in arbitration which would give all parties con- 
fidence in the process and for modern arbitration laws which en- 
courage use of arbitration as an avenue of justice. At the same time, 
he never lost sight of the voluntary, informal nature of this method 
of dispute settlement. Administration of arbitration, under Mr. 
Braden’s guidance, was flexible and adaptable, giving parties the 

(Continued on Page 60) 
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AN ARBITRATOR SPEAKS TO THE PARTIES 
ON PRESENTATION OF A CASE 


by Byron R. Abernethy 


More than a decade of active practice as a professional arbi- 
trator of labor-management disputes has afforded the opportunity 
of hearing many cases skillfully presented by the parties to those 
disputes. It has also provided experience with cases which, from 
the arbitrator’s point of view at least, were not well presented, and 
a few which might well serve as classic examples of what parties 
ought not to do in presenting an arbitration case. The observations 
which follow are born of that experience, and are designed to afford 
the person charged with responsibility for representing parties to 
arbitration proceedings the opportunity to see certain aspects of his 
presentation through the eyes of the arbitrator who will hear the 
case and make the decision and award. They seek to indicate the 
principal things for which an arbitrator looks in a case being pre- 
sented, and on the other hand, also to call attention to practices 
which the arbitrator sometimes encounters which serve only to de- 
tract from the effective presentation of an arbitration case. 

Everyone who works over an extended period of time in the 
field of labor arbitration sooner or later encounters the face-saving 
arbitration or scape-goat proceeding, in which one party proceeds 
with a cause he knows to be lost in order to escape the onus of an 
unpleasant decision on his own part, or for the purpose of verifying 
a conclusion which he harbors, but about which he feels some inse- 
curity. He is likely also to come across the case in which one party 
seeks not so much a decision on a matter in dispute, as an oppor- 
tunity to use the arbitration proceeding as a forum in which to 
lecture the opposing party on shortcomings in the conduct of its 
industrial relations. He will likewise recognize the situation in which 
one party endeavors to use arbitration as a collective bargaining 
device by which to achieve ends not immediately apparent in the 
case being heard. Yet these are exceptional and abnormal uses (or 
abuses) of the arbitration process found only in an_ insignificant 
minority of the cases heard. Consequently, the comments which 
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follow are not addressed to the presentation of such cases, nor do 
they contemplate arbitration being put to any such use. Rather, 
they assume the parties to the hearing are primarily interested in a 
sound, prompt and effective resolution of an honest disagreement 
which has arisen between them. 

What then does the arbitrator like and need of the parties in 
the bona fide arbitration case? Placing yourself in the arbitrator’s 
position will help to reveal the answer to that question and will assist 
in planning your presentation. An arbitrator is a disinterested out- 
sider called in to resolve a dispute between two parties. To perform 
that function, he must know: 


1. What the dispute is about. That is, precisely what the 
issue in dispute is which he must decide, and both the extent 
of, and the limits on, his authority. 

2. Each party’s theory of the case—his position in the dis- 
pute, and how he rationalizes or justifies that position. 

3. All the facts and evidence available pertaining to the 
disputed issue which will be helpful to him in understanding the 
matter in dispute, and in reaching a sound decision. 


What The Dispute Is About 


A careful statement of the issue and a clear definition of the 
arbitrator’s authority is an important and vital part of a well pre- 
sented arbitration case. These are primarily matters for the parties, 
and wherever possible should be agreed upon by the parties in ad- 
vance of the hearing, so that they may be submitted to the arbi- 
trator as the initial move in presenting the case. 

The arbitrator has a right to expect the parties to know what 
they are in disagreement about, what they want the arbitrator to 
decide, and to state clearly and precisely the issue between them. He 
would prefer not to participate in the writing of the submission 
agreement or the stating of the issue. For in so doing he is, at least 
to a degree, participating in negotiations between the parties, con- 
fusing mediation with arbitration. And, while there are occasions on 
which the two are successfully intermingled, more frequently such 
activity leads ultimately to misunderstanding and difficulty. The ar- 
bitrator wishes to be helpful in every way he can, but he prefers 
that the parties whenever possible define the issue and clarify his 
authority without his intervention. 

This does not mean that the arbitrator will not call to the at- 
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tention of the parties defects in their submission agreement or state- 
ment of the issue if such are apparent. The arbitrator will always 
scrutinize closely the submission agreement under which he functions, 
and if it states the issue so narrowly, or so limits his authority as to 
preclude his effectively and permanently resolving the matter or 
matters in dispute, he will feel it incumbent upon himself to call 
that fact to their attention, and to suggest wording which will permit 
him to be of greatest value to the parties. 


It must be recognized, of course, that there are times when 
the parties in good faith cannot agree upon exactly what the issue 
is or upon the precise wording in which it is to be stated. If this 
point is reached by the parties in spite of a conscientious effort to 
reach agreement, then it would be well for each to draft and put 
in the record a statement of the issue as he sees it, with the under- 
standing that the arbitrator is authorized to finally determine the 
proper wording of the issue as a part of his decision and award 
after he has heard the complete case. 


Each Party's Theory of The Case 


The author is reminded of one arbitration matter in which he 
served as arbitrator and in which the representative of one of the 
parties refused to reveal throughout the entire hearing the nature of 
his position in regard to the dispute, his theory of why the conduct 
of the party he represented was proper under the contract. Even 
questions of the arbitrator designed to elicit his rationalization of 
the client’s behavior were carefully answered so as not to reveal to 
the opposing party his theory of the case. It was only after the 
hearing had been closed, the transcript of the record received, and 
post hearing briefs filed, that the arbitrator was able to learn the 
real position of that party to the dispute. In his post hearing brief, 
the representative was finally willing to reveal his full position. This 
method of presenting a case seems to be a mistake. It may have the 
merit of keeping the other party in the dark. But if it does that, it 
also keeps the arbitrator in the dark. He has no way of knowing the 
significance of testimony being placed in the record, or the relevancy 
of disputed evidence. 

If the parties are arbitrating in good faith, with an honest, con- 
scientious desire to obtain an impartial resolution of an honest dif- 
ference of opinion, a frank statement by each party of his position 
and theory of the case, at the beginning of the hearing, seems to 
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be in order. It has always been most helpful to the author for the 
moving party first, and then the defending party, to summarize 
briefly at the beginning of the hearing, before any witnesses are 
heard, their positions with regard to the issue which has been sub- 
mitted to arbitration. This process orients the arbitrator to the dis- 
pute situation, and prepares him to hear evidence and detailed argu- 
ment far more intelligently than if left in the dark as to the sig- 
nificance of evidence submitted. 

Frequently, parties prepare written briefs in advance of the 
hearing, carefully stating their positions, which they furnish each 
other and the arbitrator at the beginning of the hearing, and then 
read as their opening statements. These are always helpful to the 
arbitrator. Perhaps even more important, however, their preparation 
usually assures that each party has taken the time to carefully clarify 
his own thinking, and to articulate his theory of the case. A more 
carefully prepared case in its entirety is likely to follow. 

Whether the positions of the parties and their theory of the 
case are written or presented orally, it is important if the case is 
a grievance arising under a contract, that the complaining party 
specify at the opening of his case the contract provision allegedly 
violated. Some grievance procedure clauses require that the written 
grievance identify the contract provision claimed to have been vio- 
lated. But whether the contract requires it or not, the arbitrator 
will need to know with some exactness the basis of any claim of 
contract violation. Likewise, it is helpful for the defending party 
to identify the contract provisions upon which it relies in defending 
the action complained of. In addition, the statement should explain 
succinctly, but clearly and effectively, the reasoning by which each 
concludes that his position is justified, and why he feels that the 
arbitrator should decide in his faver. Where a claim for back pay 
or other redress is sought, the claimant should state clearly what he 
seeks. The arbitrator should never be left at a loss as to exactly the 
decision and award each party wants him to make. 


The Facts And Evidence 


Many of the facts in an arbitration case may not be in dispute. 
Those that are not should be agreed upon by the parties and stipu- 
lated to at the start of the hearing. In this manner the area of 
disagreement can be narrowed, and the issue to be resolved may be 
more fully clarified and carefully drawn. 
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he Disputed facts must be developed by the evidence. The question 
ze — thus arises, what evidence should be presented in connection with 
re | the case? The answer will of course depend upon the issue under 


b- § consideration. If the issue is solely one of contract interpretation, 
is- §| the evidence will be different from that needed where the issue is 
u- a question of fact. The arbitration of a grievance arising under a 
ig- § collective bargaining agreement calls for a different type of evidence 


than the arbitration of contract provisions, such as wage rates, union 
he ff security, etc. A discharge case will usually be decided upon the 
ch §f basis of different evidence than a case involving the right of an 
en — employee to a promotion under a seniority clause which recognizes 
he § skill and ability as a factor for consideration. But the purpose here 
on — is not to enumerate all the criteria upon which any case will be 
ify decided, nor to provide a detailed analysis of the kinds of evidence 
sre | needed in each of the many different types of issues which may be 
submitted to arbitration. However, a few generalizations are possible 
he | Concerning the evidence to be presented regardless of the issue. 


is Be thorough—It cannot be emphasized too strongly that the 
rty — arbitrator is dependent upon the parties for the information upon 
diy — which he makes his decision. He has an issue before him. He wants 
ten — every bit of evidence and information he can get which will help 
io- — him to understand that issue, and aid him in reaching a sound de- 
tor — cision. But he must make his decision solely on the basis of the 
of — record the parties make as they present the case. The arbitrator does 
rty —} not want the parties to rely upon his “expert knowledge,” if he has 
ing — any. He will not reach his decision on the basis of information he 
ain — may obtain elsewhere, and the parties would not want him to. Each 
ach — case he hears must be, and will be, decided only upon the record 
the — the parties build for him as they present their case. Therefore, it 
pay — becomes incumbent upon the parties to present the case thoroughly, 
he — leaving nothing to chance. 


the 


The experienced arbitrator will of course feel free to question 
the parties and their witnesses to the extent necessary to a full un- 
derstanding of their position and their evidence as they present it. 
He will explore with the parties the case they build until he under- 
ute. fF Stands it. But the primary responsibility for building the case and 
pu- — Presenting it belongs to the parties. The arbitrator will not usurp 
of — that function. This calls for a careful and detailed preparation of 
be § the case by the parties, plus imagination on their part: imagination 
which will enable them to anticipate not only the opposing party’s 
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position and evidence, but all the needs of the arbitrator in reaching 
his decision; imagination enough to place themselves in the arbi- 
trator’s position, and then meet his needs. In short, the arbitrator 
enjoys hearing a case, the preparation and presentation of which 
has been thorough, meticulous, and complete. 

Don’t Waste Time on Irrelevancies—On the other hand, while 
desiring all the evidence pertinent to the issue before him, the arbi- 
trator wants only evidence pertinent to that issue. The admonition 
“keep your eye on the ball” is as appropriate to the presentation 
of an arbitration case as it is to a golf game. At any given time, 
the arbitrator is receiving evidence on a single issue. That is the 
only issue over which the parties have given him jurisdiction at the 
time, and that is the only issue about which he wishes to hear evi- 
dence. If there are other matters about which the parties are in 
dispute, leave them out of that hearing. Concentrate solely on the 
issue under consideration. Mention or discussion of other matters 
will add nothing to the case. It will only detract from it, as well 
as waste time, burden the record, and add to the expense. 


Even within the area of relevant fact and argument, there is 
to every arbitration case a key, or point upon which the decision 
must ultimately turn. Seek out that key! As the late John Davis 
said, “Go after the jugular vein!” It may require a lot of pre-hearing 
digging to find this key point. But it will be digging which will pay 
dividends in decisions. Moreover, once that key to the case—‘the 
jugular vein”—has been determined, much that was earlier thought 
important to the case will lose its significance. The “scatter gun” 
may be forsaken for the rifle, figuratively speaking, in presenting the 
case. And the presentation of the case will be that much more precise. 


Admissibility of Evidence—At this point there arises the question 
of what the arbitrator will do about the situation in which one party 
seeks to introduce evidence considered irrelevant and objectionable 
by the other. Certainly some reasonable limits must be imposed where 
flagrantly irrelevant or immaterial matter is being submitted. Yet the 
author is convinced that considerable merit still remains in the 
policy which for long has had rather wide acceptance among arbi- 
trators, of leaving with the parties primary responsibility for con- 
fining their presentation to the inclusion of only pertinent matter, 
and when confronted with a demand for a ruling, of being liberal 
on admitting evidence for “what it is worth”, then giving it its 
proper value in making the decision. 
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ing It is not always easy early in an arbitration proceeding to de- 
pj. | termine the relevance of disputed evidence. What appears irrelevant 
tor | at the time sometimes becomes relevant later. This is particularly 
ich | ttue where laymen, unfamiliar with technical rules of evidence, are 
presenting the case. Furthermore, it seems important that parties 
nile | °° 2” arbitration proceeding be permitted to get into the record all 
bie the evidence they honestly and conscientiously deem important to 
. their case—even if they overvalue its importance. Objections cer- 


ion ; : : . ; 

a tainly should be registered where one party considers evidence pro- 
me duced by the other to be improper. Objections, even if overruled, 
rt serve to point up the position that such evidence is irrelevant or 


ie immaterial, and to emphasize its limited value in aiding the arbitrator 

in reaching his decision. But there appears to be considerably less 

basis in a voluntary arbitration proceeding than in a court of law 
for insisting that the evidence be then and there rejected and stricken 

the ae : : 

from the record. The arbitration case is not being heard by a lay 


eVi- 


ters , ‘ 

vell PUY assumed by court procedures to be incompetent to properly 
evaluate improper evidence and testimony. 

=" Obviously, this approach to the problem calls for the parties 

sion | Presenting the case to have a high degree of confidence in the 

avis} bility of the arbitrator to properly weigh the evidence which he 

‘ing hears, and to disregard irrelevant and non-probative material, reach- 

pay img his decision on the basis only of pertinent evidence and argu- 


‘the | ment, significant only to the issue before him. But it is to be expected 
ght that parties select to serve them, arbitrators in whom they do have 
un” [| that confidence, and any arbitrator able to remain in the profession 
the | [ong is by training and experience equipped to merit it. 


cise. It is equally obvious that this approach frequently results in the 
tion | troduction of evidence and argument which is of little value to 
arty | ‘he arbitrator in reaching a decision on the issue before him, and 
able which therefore must be discarded. But it does have the merit of 
here | Sing both parties the feeling that they have had their full day in 
the | Court, that they have been afforded a full opportunity to be heard 
the — ©" every aspect of the case which they consider important. Such a 
rbi- | Procedure is more apt permanently and successfully to resolve the 
si issue between the parties, for the losing party is under far greater 
tter, § CO™Mpulsion to accept the fact that his position was wrong, and 
il that his case was lost on its merits rather than on a procedural 
technicality. 





its 
But from the point of view of the parties presenting the case, 
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this approach also imposes added responsibility upon both of them 
to prepare their cases with utmost care in advance of presentation, 
with discernment for that which is significant to the issue in dispute, 
and with recognition of their responsibility to each other to concen- 
trate on the problem involved. Its advantages seem to the author to 
justify this burden, which will be borne anyway by the conscientious 
and intelligent representatives of the parties. 

On Withholding Pertinent Information—The withholding of 
pertinent information in the possession of only one party to the pro- 
ceeding is not consistent with the assumption that parties to an 
arbitration are seeking a sound, honest, prompt, just, and effective 
resolution of a dispute which has arisen between them. No exper- 
ienced arbitrator is so naive as to believe that all arbitration cases are 
prosecuted on that assumption, but these observations are addressed 
to those cases which are. For example, in the case which hinged on 
how much time two foremen actually spent on particular work 
normally performed by employees in the bargaining unit, a question 
to which only the foremen involved actually had the answer, there 
could be little excuse for those foremen not being called to testify 
when they were at work in the plant at the time of the hearing. 
The same is to be said of union members who go “fishing” on the 
day the discharge of an employee is being arbitrated, when those 
“fishing” were the only witnesses to the event complained of. 


The Use of Published Awards—Various publishers have for some 
years been compiling and publishing the awards of arbitrators until 
there is readily available today a large body of arbitration experience 
in connection with nearly any issue which may arise in labor-man- 
agement relations. A careful study of previous decisions by arbitrators 
faced with the same or similar issues would seem to provide an 
excellent guide as to what the arbitrator might be expected to look 
for in deciding the case being prepared and ought to be of significant 
assistance in planning the presentation of that case. Such a study 
will of course reveal conflicting decisions in what appear to be 
similar cases, but it will also reveal that in any given situation, there 
are particular pieces of evidence or specific arguments which have 
proved telling with other arbitrators. They are likely to prove telling 
also with the arbitrator hearing your case. The well prepared case 
will seek to give him that evidence and argument. 

Whether other decisions studied in the preparation of the case 
should be cited as precedent or authority to influence the arbitrator 
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is a matter for the parties to decide. There seems to be little reason 
why they should not be referred to, however, and considerable reason 
for doing so. Although he will never feel bound by precedents es- 
tablished by others, the arbitrator himself will in many cases study 
those decisions before making his award, for what value the thinking 
of other arbitrators facing similar situations may have in clarifying 
and checking his own thinking on the issue before him. 

If cases are to be cited though, it should be done with care. 
Make certain you are using decisions which really prove your point 
and not ones which support your opponent’s position. The summary 
extract or digest of a case has great value as a guide to further 
study, but standing alone it can prove misleading. It can never 
reveal the full story of the case with all the intricate but vitally sig- 
nificant details which affect the decision. The true value of a citation 
can be known only by studying carefully the complete decision. Re- 
member, the conscientious arbitrator will never be satisfied to rely 
on quotations extracted from other decisions. He will check citations. 
In each instance he will study the entire award jor its pertinence to 
the issue before him. On several occasions, the author, in carefully 
checking decisions cited by parties, has found that those decisions 
when read in their entirety actually supported a conclusion exactly 
the opposite of that of the spokesman relying on them. 


Again, if other decisions are to be relied on, don’t just cite one 
or two which support your position and ignore twelve or fifteen 
which support an opposite conclusion, and then be surprised when 
the arbitrator calls your attention to those you overlooked. 


Nor is anything to be gained by voluminous citation of every 
case which can be found remotely related to the one being heard, 
with page after page of selected statements quoted out of context. 
The arbitrator is not influenced by mere volume of citations, and 
after discovering that most of the cases upon which you rely are 
clearly distinguishable from the one he has heard, he may tend to 
question the validity of all. Although you may study numerous de- 
cisions in seeking those which have a real bearing on your case, the 
citation of a small number of well chosen, truly pertinent decisions 
will carry more weight than reference to all you have considered. 


Some Procedural Do’s And Dont’s 


Not only the substance, but the method and mechanics of pre- 
senting an arbitration case are important to the arbitration. 
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A single spokesman for each party, with all those present clearly 
understanding who is to be spokesman, always contributes to a more 
orderly and effective presentation, than when several persons en- 
deavor to speak for each side. 

The use of witnesses should be planned in advance by the 
parties, so that witnesses can be available readily when needed. The 
arbitration proceeding should not have to be recessed temporarily 
with the close of testimony of each witness while the next witness 
is located and brought in. 

Similarly, where exhibits are to be presented from company 
records, arrangements should be made for access to those records 
and preparation of the exhibits in advance of the hearing. It is both 
time-consuming and disconcerting to present demands for records, 
documents, etc. for the first time after the hearing is in progress. In 
most instances such requests might just as well have been presented 
earlier, the records or documents studied, and such exhibits as de- 
sired from them prepared and ready for submission as evidence at 
the time the hearing opens. 


It is well to keep in mind in presenting the case also that you 
are presenting a case to the arbitrator. There is no point in arguing 
with the opposing party at this stage. Let him have his say. Permit 
him to present his evidence and argument to the arbitrator. You pre- 
sent your evidence and argument. Then let the arbitrator make the 
decision. It is the arbitrator only who needs to be, or who is likely 
to be, persuaded by your argument. You have already failed to 
convince the opposing party of the merits of your position. That 
is why you have resorted to arbitration. Further argument with him 
now is futile, time consuming, and costly to the parties. Concentrate 
on getting your story before the arbitrator as effectively and as 
directly as you can. 

It is usually no more profitable either to argue with an adverse 
witness, seeking to force him into conceding your point of view, your 
version of the facts, or your interpretation of the contract. To be- 
leaguer an adverse witness with such questions as “Don’t you agree?” 
not only wastes your time and his, but permits him to reiterate his 
disagreement with you and to reemphasize his position. 

Similarly, there is no need for endless repetition of favorable 
testimony—particularly by the same witness. Get the testimony in 
the record once, point it up and emphasize it. But repetition of the 
same testimony by the same witness is futile and burdensome. The 
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AN ARBITRATOR SPEAKS TO THE PARTIES 


competent arbitrator will not overlook relevant and important tes- 
timony once effectively stated. If anything, constant repetition is 
likely to cheapen and lessen the significance of that testimony. 


Nor is the arbitrator interested in, or influenced by, general 
indictments of the Company by the Union or of the Union by the 
Company. Whether either or both are despicable in the general con- 
duct of their relations is usually completely irrelevant to the specific 
issue in question. Even if it were granted that either or both may 
be everything the other professes to think he is, the arbitrator re- 
mains interested only in whether the contract was violated in the 
specific situation in question, and in his award will protect the con- 
tractual rights of even Satan himself. The arbitrator does not like 
personal attacks or recriminations. They add nothing to the case, 
and only serve to increase tension and render future relations be- 
tween the parties more difficult. 

Neither is showmanship, which arbitrators encounter at times, 
necessary or desirable. In presenting your case, you discredit the ar- 
bitrator when you seek to create scenes for his benefit. Remember, 
the arbitrator remains unimpressed. If competent, he is capable of 
discounting any attempt to create impressions. He will make his de- 
cision solely on the basis of the established facts. 


Finally, effective presentation of a case calls for keeping the 
presentation of facts and evidence distinct from argument based on 
those facts and that evidence. Get your evidence and facts into the 
record, and only then turn to your argument. 


In summary, when called upon to arbitrate a labor dispute, the 
arbitrator is appreciative of parties who are able to define the issue 
and clearly state the authority they wish him to exercise. He wants to 
know each party’s theory of the case—his position relative to the 
matter in dispute. He wants all the facts and evidence relevant to 
the dispute, but he seeks only those facts and that evidence and 
argument which are relevant. He does not want of the parties 
another grievance committee meeting where each tries again to per- 
suade the other he is wrong. He does not like futile badgering of 
witnesses. He becomes restless at excessive and futile repetition of 
testimony by the same witness. He is unimpressed by recriminations 
and personal attacks. He dislikes the tension they cause. He is not 
impressed by showmanship. He appreciates an orderly, dignified pre- 
sentation of the case. His value to the parties is enhanced by their 
adequate, careful and orderly presentation of their case. 
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THE ROLE OF THE ARBITRATOR 
IN DETERMINATION OF ABILITY 


by Wayne E. Howard 


Where seniority is qualified by skill and ability, the determina- 
tion of employee ability is one of the thorniest problems in the appli- 
cation of contract terminology. In part, this problem results from 
the confusion in the parties’ minds as to the meaning of the term 
“ability.” For if the negotiators are not clear as to the precise defini- 
tion of ability, then disagreements will certainly arise when the party 
charged with such determination is called upon to apply it to indi- 
vidual employees on the basis of acceptable criteria. Moreover, the 
power to determine ability gives significant control over the applica- 
tion of seniority rights and the job security which these rights afford. 

It is not surprising, therefore, that frequently this issue is ap- 
pealed to arbitrators for resolution. Its importance, however, stems 
not merely from the frequency with which it arises, but from the 
basic nature of the objectives which the issue represents, namely, 
those of productive efficiency, employee incentive, and job security. 
While much has been written on the conflicting nature of these ob- 
jectives, a positive approach to their resolution must assume that 
they are not necessarily juxtaposed. Regard for productive efficiency 
need not embody disregard for job security; indeed, in individual 
instances the one may go hand in hand with the other. Within the 
limits of his interpretive authority, therefore, the arbitrator’s role 
in determining ability should be that of simultaneously resolving the 
goals of efficiency and security by laying down principles and pro- 
cedures which assure proper consideration for each objective in some- 
what the same manner as the mathematician resolves simultaneous 
equations by finding a solution which satisfies each equation at the 
same time. 


INITIAL DETERMINATION OF ABILITY 
Ability may be initially determined either unilaterally by the com- 
pany or mutually with the union. In most cases, the determination 
is made in the first instance by the company with the union possess 
ing the right to challenge the company’s finding through the griev- 
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DETERMINATION OF ABILITY 


ance procedure. Few companies are willing to relinquish control over 
determining the qualifications of their employees inasmuch as they 
consider such authority essential to their responsibility for running 
the business. In addition, they point out that management is in the 
best position to judge the capabilities of the workers it supervises. 

Mutual determination of ability requirements is fraught with 
difficulties, particularly when the criteria for determining ability are 
subjective in nature, and where there is great room for disagreement 
over the appraisal of employees. If criteria on which ability is 
measured are objective in nature, then the likelihood of disagreement 
may be more remote, and in many cases the relative standing of the 
employees would vary little between company or union appraisers. 
But where the area of disagreement widens, as in the case of sub- 
jective criteria or vague standards, then there is the possibility that 
ability itself may be dropped as a determining factor in practice, since 
the parties are unable to agree on it. Indeed, one party to the agree- 
ment could completely block the introduction of a rational procedure 
for determining ability, if it so desired, under a contract provision 
which requires mutual agreement on such determination. Nor could 
the determination be finally decided by an impartial outsider, for 
such a contract provision requires mutual consent of the parties 
themselves. Many companies would not want to take the risk of 
being unable to interject ability into consideration of job rights, 
whether promotion or layoff policy is involved. 

Many unions as well would prefer to forego the right to share 
in the initial determination of employees’ ability. Mutual determina- 
tion, in effect, puts the union in the position of favoring one of its 
members over another, a position that it would hesitate to seek be- 
cause of the semi-political nature of the union organization. To carry 
out its responsibilities under mutual determination of ability might 
cause the union such internal strife as to weaken the organization 
itself. Indeed, the political problems involved in those instances where 
the union has accepted a mutual responsibility may have been in 
large part responsible for the impasse created when it fails to agree 
with management on the mutual determination of employee qualifi- 
cations. For these reasons, both company and union negotiators have 
tended to follow a pattern in negotiations of providing for unilateral 
determination of ability by the company with provision for challenge 
of such determination by the union under the grievance procedure. 


Specific provisions providing for unilateral determination of 
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ability are often included as part of the seniority provisions, as in 
the following examples: 
In case of a plant-wide layoff, senior employees shall be retained 
as far as is practicable and consistent with proper ability to 
perform the services required. The determination of practicability 
and proper ability to perform the services required shall be 
made by the company and subject to the grievance procedure.’ 


The Company shall be the judge of the employee’s ability to 
perform the work in question, subject to the grievance pro- 
cedure... .” 


In those cases where no specific provision in the contract gives 
the company the unilateral right to determine ability, and where the 
issue of who should determine ability is raised in arbitration, arbi- 
trators have uniformly conferred such rights on the company. In 
some instances, the contractual authority for such a decision has been 
founded on the so-called “management rights provision” of the col- 
lective agreement.* Other arbitrators have considered such a right 
even more basic, and have relied on the reasoning that the right 
clearly belonged to the company before the collective bargaining 
relationship was initiated. If, when the agreement was consummated, 
no provision was agreed upon which took away such right, it remains 
a residual right of the company.‘ 


REVIEW OF MANAGEMENT DETERMINATION 


The major issue in the determination of ability, then, centers 
not so much around who may make the initial determination, for 
it is well settled that, in the absence of specific provisions to the 
contrary, initial determination is the prerogative of the company, 
but rather to what extent management’s initial determination is sub- 
ject to review under the grievance procedure. Issues of this type can 
rarely be determined by the parties themselves because of the basic 
nature of the conflict involved. Management regards any questioning 
of its judgment in this sphere as an unwarranted intrusion on its 


1. Fruehauf Trailer Company and United Automobile, Aircraft, and Agricul- 
tural Implement Workers of America, Local 99 (CIO), 1948. 

. Darin and Armstrong and International Association of Bridge, Structural 
and Ornamental Iron Workers, Shopmen’s Local 508 (AFL), 1950. 

3. In re Chrysler Corporation (1950) 14 LA 163; see also in re Hercules 
Powder Co. 10 LA 624. 

4. In re Stauffer Chemical Co. (1954) 23 LA 322; see also in re Thor 
Corp. (1950) 14 LA 512; Merrill Stevens Dry Dock and Repair Co. 

(1951) 17 LA 516. 
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DETERMINATION OF ABILITY 


power and ability to manage. Unions, on the other hand, fear that 
the whole principle of seniority and job security is at stake unless 
some measure of control is exerted over the manner in which the 
determination of ability is exercised. Most of these issues, therefore, 
land in the lap of arbitrators for solution. 

Arbitrators, however, are no closer to agreement in developing 
a satisfactory resolution of the issues than the parties themselves. 
Perhaps there is no instance of wider differences of opinion among 
arbitrators with respect to the application of seniority rights than 
that of determining the burden of proof necessary to overrule man- 
agement’s initial determination of ability. Two widely different 
schools of thought are found in arbitrators’ opinions on this issue: 
that which would upset company determination only if it had been 
proved to be arbitrary, capricious, or discriminatory; and that which 
would demand proof on the part of the company that the action 
they took was justifiable. While the above generalizations are some- 
what weakened by the differences of opinion among arbitrators 
within each of the above categories, the degree of difference in 
opinion can be seen more effectively if each is analyzed separately. 


a. Proof of Arbitrary, Capricious, Discriminatory Determination 

Those who would deny the right of union challenge to manage- 
ment determination of ability except in those cases where there 
was evident proof of arbitrary, capricious, or discriminatory judg- 
ment on the part of the company are mainly influenced by the 
problems created when a third party, e.g., the arbitrator, attempts 
to substitute his judgment for that of the company. Unaware of 
company problems, unfamiliar with the individuals concerned, lack- 
ing intimate knowledge of job requirements, the arbitrator feels a 
hesitancy to overrule management which by the nature of its position 
is ideally suited to make such a judgment. He believes that the im- 
portance of capable personnel is too critical a factor in the success 
of an enterprise to delegate the determination of ability to an out- 
side party, even when the parties have agreed to submit disputes 
over such determination to the grievance procedure. 

Some companies have felt so strongly on this point that through 
bargaining they have obtained specific contractual guarantees against 
upsetting company determination except upon proof of arbitrary 
action or bad faith. A few examples of these guarantees are: 

A grievance regarding a promotion within the bargaining unit 
may be arbitrated under the arbitration procedure herein pro- 
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vided for the purpose of determining whether the Company 
has shown good faith and exercised impartial judgment in mak- 
ing the selection.® 


The Company recognizes the principle of seniority; namely, 
that employees having the greatest time of service in the em- 
ployment of the Company shall have preference for advance- 
ment, retaining, and regaining employment in case of curtail- 
ment, or expansion of operations, subject to the Company’s 
judgment as to the individual qualifications of the employee, 
providing such judgment shall be exercised in good faith.® 


The decisions of the Company on any question as to the qualifi- 
cations of the employees considered for higher rated assignments 
shall be controlling unless the Company is shown to have acted 
arbitrarily or in bad faith.’ 


Under such clauses it has been held that the proof required to upset 
such a determination is substantial. The correctness of the company’s 
decision may not be questioned, but the union must prove that the 
decision was “actuated by a complete disregard of reason or fact” 
or that it “involved neglect or refusal to fulfill a contractual obli- 
gation prompted by some interested or sinister motive.”® 

But even where no such contractual guarantee has been provided 
for, one group of arbitrators has steadfastly maintained that in the 
absence of arbitrary, capricious, or discriminatory action, the company 
determination of ability must be upheld.® In one case this doctrine 
was carried to the point of upholding a company determination based 


5. Connecticut Power Company and International Brotherhood of Electrical 
Workers, Local B-468 (AFL), 1949. 

6. Phelps Dodge Refining Corporation and El Paso Copper Refinery Workers 
Union, 1949. 

7. Northwestern Bell Telephone Co. and Communications Workers of Amer- 
ica (CIO), 1952; see also Libby, McNeill, and Libby and International 
Longshoremen’s and Warehousemen’s Union, Local 144, Unit 7 (CIO), 
1950, where the contract provides that grievants have the burden of 
proving their case by a “preponderance of the evidence.” 

8. In re Northwestern Bell Telephone Co. (1952) 19 LA 47. 

9. Cases supporting this view are: in re Fruehauf Trailer Co. (1948) 11 
LA 495; Dairyland Power Co-Operative (1948) 11 LA 797; Chrysler 
Corporation (1950) 14 LA 153; Lawrence Products Co. (1950) 14 
LA 310; Libby, McNeill, and Libby (1950) 14 LA 316; National Gypsum 
Co. (1950) 15 LA 553; Southern Bell Telephone and Telegraph Co. 
(1951) 16 LA 1; Imperial Paper and Color Corp. (1951) 16 LA 346; 
Republic Steel Corporation (1951) 17 LA 105; Eagle-Picher Mining 
and Smelting Co. (1951) 17 LA 205; Merrill Stevens Dry Dock and 
Repair Co. (1951) 17 LA 516; Chrysler Corporation (1952) 17 LA 
898; Alabama Power Co. (1952) 18 LA 24; Huntington Chair Corpora- 

tion (1952) 18 LA 94; Coca Cola Bottling Co. (1952) 18 LA 757; 
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DETERMINATION OF ABILITY 


on error when such error was made in good faith.’® 

What, then, constitutes a capricious or arbitrary determination 
of ability on the part of company in the minds of those arbitrators 
who apply this test? One arbitrator defined it as one made “without 
a proper consideration of the factors required by law, or by contract, 
or by principles of fairness to be considered.”** Others have pointed 
out that to be free from the stigma of arbitrariness or capriciousness, 
the determination of ability must be factual in nature, the factors 
considered must be relevant to the issue of ability, the standards 
must be logically and equally applied to the affected employees.’ 


Procedurally, one group of arbitrators has made review of the 
company determination more difficult by requiring the union to 
show proof that such action was arbitrary, capricious, or discrimina- 
tory, and unless such proof were clearly shown by the union, the 
action of the company would be upheld.** Another group of arbi- 
trators has made proof of such discrimination easier. After challenge 
by the union that such determination was discriminatory, these arbi- 
trators have analyzed the company’s manner of determination in an 
effort to determine whether such manner was arbitrary or capri- 
cious.* In the latter cases, although the company decision stands 
in the absence of arbitrary determination, the company must at least 


Northwestern Bell Telephone Co. (1952) 19 LA 47; Gulf Shipbuilding 
Corporation (1952) 19 LA 441; Dixie Cup Co. (1952) 19 LA 639; Mer- 
genthaler Linotype Co. (1953) 20 LA 468; International Minerals and 
Chemicals Corporation (1954) 22 LA 446; Washington Metal Trades, 
Inc. (1954) 23 LA 38; Blaw Knox Co. (1954) 23 LA 159; Stauffer 
Chemical Co. (1954) 23 LA 322. 

10. In re International Minerals and Chemicals Corporation (1954) 22 LA 
446. It should be noted however that the error by the Company resulted 
in the promotion of the senior employee despite the fact that his qualifi- 
cations were lower than those of the junior employee. Whether such error 
would have been upheld had it denied the seniority rights of the senior 
employee is an unanswered question. In addition, the job had been dis- 
continued before the issue reached arbitration. 

11. In re Southern Bell Telephone and Telegraph Co. (1951) 16 LA 1. 

12. In re Fruehauf Trailer Co. (1948) 11 LA 495; Imperial Paper and Color 
Corporation (1951) 16 LA 346; Merrill Stevens Dry Dock and Repair 
Co. (1951) 17 LA 516; Chrysler Corporation (1952) 17 LA 898. See 
also the opinion of J. W. Murphy in re Coca Cola Bottling Co. (1952) 
18 LA 757, in which it was stated that the company has an “affirmative 
duty” to exercise reasonable care in learning of the abilities of employees 
who claim a position and have seniority. 

13. In re Chrysler Corp. (1950) 14 LA 163; Lawrence Products Co. (1950) 
14 LA 310; Republic Steel Corp. (1951) 17 LA 105; Merrill Stevens 
Dry Dock and Repair Co. (1951) 17 LA 516; Washington Metal Trades, 
Inc. (1954) 23 LA 38; Stauffer Chemical Co. (1954) 23 LA 322. 

14. In re Imperial Paper and Color Corporation (1951) 16 LA 346; Eagle 
Picher Mining and Smelting Co. (1951) 17 LA 205; Chrysler Corporation 
(1952) 17 LA 898; Mergenthaler Linotype Co. (1953) 20 LA 468. 
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place in evidence the manner in which it arrived at a decision so 
that the arbitrator, himself, may scrutinize the procedure. 


b. Proof of Justifiable Determination 

Those who contend that employers’ decisions in determining 
ability may be questioned, without the limitations mentioned above, 
base their reasoning on several arguments. First, there is a legitimate 
area of conflict between the employer, who desires the most efficient 
employment of the working force, and the employee, who desires 
the broadest type of job security.** Secondly, unless management ac- 
tion in this area is open to challenge on rather broad grounds, the 
seniority rights of workers may be unduly weakened. For if the em- 
ployer’s honest judgment as to relative skill and ability can not be 
challenged, the employer retains virtually absolute control over lay- 
offs and promotions, and seniority becomes significant only when 
the employer elects not to press the matter of skill and ability.” 
Thirdly, to require proof of discrimination, capriciousness, or bad 
faith before upsetting a company decision may be inconsistent with 
the proper interpretation of other contractual provisions. For instance, 
most contracts provide for a grievance procedure whereby the union 
may challenge any management decisions which they believe violate 
the labor agreement. Unless specifically denied by the contract, the 
right of management to determine ability should be subject to chal- 
lenge on the same grounds as any other management action. Why 
then, one arbitrator asks, require more limited grounds for challenge 
in the case of determination of ability, than for challenge in other 
areas of management action?” 

Arbitrators who follow this line of reasoning reject the necessity 
of proving arbitrary, capricious, or discriminatory action to overrule 
company determination of ability."* Good faith is subordinated to 


15. In re International Harvester Co. (1953) 21 LA 231. 

16. In re Quaker Shipyard and Machine Company (1952) 19 LA 883. 

17. In re Callite Tungsten Corp. (1948) 11 LA 743. 

18. Cases supporting this view are: in re Electric Boat Co. (1948) 11 LA 
719; Callite Tungsten Corp. (1948) 11 LA 743; Public Service Electric 
and Gas Co. (1949) 12 LA 317; Columbia Steel Co. (1949) 13 LA 
666; Dawin and Armstrong (1950) 13 LA 843; Allied Chemical and 
Dye Corp. (1950) 14 LA 548; Lowell Bleachery Inc. (1950) 15 LA 
403; Bethlehem Steel Co. (1950) 15 LA 761; Seagrave Corp. (1951) 
16 LA 410; Universal Atlas Cement Co. (1951) 17 LA 755; Campbell 
Soup Co. (1952) 19 LA 1; Quaker Shipyard and Machine Co. (1952 
19 LA 883; International Harvester Co. (1953) 20 LA 460; International 
Harvester Co. (1953) 21 LA 231; Rome Grader Corp. (1953) 22 LA 
167; Copco Steel and Engineering Co. (1954) 22 LA 258; Pacific Gas 
and Electric Co. (1954) 23 LA 556; Poloron Products of Pennsylvania, 

Inc. (1955) 23 LA 789. 
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correctness of application and propriety in the formulation of ability 
criteria. Improper application and misconception of contract ter- 
minology are grounds for overruling a company’s determination.’® 
The lack of clear, tangible, and specific evidence on which a com- 
pany based its determination may also be grounds for invalidating 
its action.” These arbitrators, however, are not in agreement as to 
how far the individual arbitrator should substitute his judgment for 
that of a company in evaluating the criteria or interpreting the cri- 
teria with respect to given employees. Some arbitrators match a 
company’s evaluation against standards of fairness and logic, but 
refrain from comparing it with standards they would have set and 
interpretations they would have made if they had been called upon 
to make the original interpretation.** Other arbitrators, however, 
make no such distinction and feel free to differ with the company 
on the criteria which have been established or on the interpretations 
which have resulted from its application.?? 


Within this school of thought also, there is a difference of 
opinion expressed by arbitrators as to the procedural requirements 
of proof necessary to sustain or upset the company determination of 
ability. One group of arbitrators avoids this procedural issue com- 
pletely by setting forth no standards in this regard. Others, however, 
in cases where seniority has not been followed, put the burden of 
proof upon the company to show that the junior applicant clearly 
possessed the greater ability. Such reasoning is based on the logic 
that since the employer originally changed the status quo and made 
his choice as to which of the employees should remain on the job, 
his decision must be a defensible one.?* In some instances the com- 
pany has been compelled to advance “clear and convincing” evidence 


. In re Electric Boat Co. (1948) 11 LA 719; Bethlehem et Co. (1950) 
15 LA 761; Universal Atlas Cement Co. (1951) i7 A 7 

In re Dawin and Armstrong (1950) 13 LA 843; Allied , and 
Dye Corp. (1950) 14 LA 548; Lowell Bleachery Inc. (1950) 15 LA 
403; International Harvester Co. (1953) 20 LA 460; Pacific Gas and 
Electric Co. (1954) 23 LA 556. 

. In re Dawin and Armstrong (1950) 13 LA 843; Electric Boat Co. (1948) 
11 LA 719; Public Service Electric and Gas Co. (1949) 12 LA 317. 

. In re Callite Tungsten Corp. (1948) 11 LA 743; Seagrave Corp. (1951) 
16 LA 410; Campbeli Soup Co. (1952) 19 LA 1; Quaker Shipyard 
and Machine Co. (1952) 19 LA 883; International Harvester Co. (1953) 
21 LA 231. 

. In re Public Service Electric nd Gas Co. (1949) 12 LA 317; Columbia 
Steel (1949) 13 LA 666; Dawin and Armstrong (1950) 13 LA 843; 
Allied Chemical and Dye Corp. (1950) 14 LA 548; Lowell Bleachery, 
eh 15 LA 403; Poloron Products of Pennsylvania, Inc. (1955) 

A 789. 
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that the junior employee had greater ability than the senior to avoid 
an adverse decision by the arbitrator.** 

Among certain arbitrators, the consideration which the nego- 
tiators have accorded ability in the collective bargaining agreement 
may influence the procedural aspects with regard to the upsetting 
of a management determination. Where the contract accords ability 
a relatively minor consideration in promotion and/or layoff and 
clearly indicates that seniority shall be the most important factor, 
some arbitrators have ruled that the burden of proof that the de- 
termination of ability is correct should be borne by management. 
Thus, where the contract provides for mere sufficiency of ability, 
as opposed to primary or equal consideration, these arbitrators would 
go further in requiring the company to justify its action in pro- 
moting the junior employee. In such an instance, the employee has 
a “prima facie” claim on promotion.” 


MANAGEMENT DETERMINATION AND BURDEN OF PROOF 


The contradictory opinions expressed on the question of the 
vulnerability of management’s determination of ability to attack by 
the union should be examined to determine whether they represent 
a basic difference in approach to this question, or whether they are 
merely semantic differences which, in fact, lead arbitrators to the 
same conclusions under similar circumstances. One difficulty in at- 
tempting to analyze these differences is caused by the various shades 
of opinion expressed by different arbitrators within the general groups 
categorized above. One arbitrator may state that management’s de- 
termination of ability will be upheld unless proved arbitrary. He may 
then proceed to define an arbitrary determination as one made 
without considering all factors relevant to the issue of ability and 
without applying such standards equally to all affected employees. 
Another arbitrator may state that management must show that it 
evaluated the affected employees on the basis of objective standards 


24. In re Dawin and Armstrong (1950) 13 LA 843; Lowell Bleachery, Inc. 
(1950) 15 LA 403. 

25. In re Pacific Gas and Electric Co. (1954) 23 LA 556. See also Inter- 
national Harvester Co. (1953) 20 LA 460; Rome Grader Corp. (1953) 
22 LA 167. Other arbitrators, however, in parallel cases, have maintained 
that the company determination shall prevail in the absence of evidence 
of arbitrary, capricious, or discriminatory action on the part of the com- 
pany. See, for instance, in re Dairyland Power Co-Operative (1948) 11 
LA 797; Eagle-Picher Mining and Smelting Co. (1951) 17 LA 205; 
Coca Cola Bottling Co. (1952) 18 LA 757; Washington Metal Trades, 
Inc. (1954) 23 LA 38. In both the Eagle-Picher case and the Coca Cola 
case, however, the main issue was concerned with other unusual conditions. 
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DETERMINATION OF ABILITY 


and also that the junior employees scored higher on the basis of 
those standards. These opinions seem very close conceptually. With 
a given set of facts, they would probably result in identical con- 
clusions. It must be remembered, however, that many arbitrators of 
the “arbitrary” school of thought do not go nearly so far in defining 
the attributes of an “arbitrary” determination. Many merely state 
the thesis that management’s judgment in the determination of ability 
will be upheld in the absence of proof of arbitrary action. Others 
of the same school put the burden of proof squarely on the shoulders 
of the complainant, the union. 


It is at the point of burden of proof that the two schools of 
thought diverge, and that differences in their underlying philosophy 
become apparent. Those arbitrators who uphold the determination 
of ability by management in the absence of proof by the union that 
such determination is arbitrary, discriminatory, or capricious, in 
effect assume that management will measure or assess the ability of 
employees correctly. Thus, the union has the full burden of proving 
the company wrong. This burden may be easy or more difficult, 
depending on what is needed to prove that the company has erred 
in its decision. It has been noted, for instance, that before some 
arbitrators, the union need merely prove that the determination of 
ability was not based on objective factors or that it was not applied 
equally to all affected employees. Before others, the union may have 
to prove actual discrimination, a somewhat more difficult onus. Some 
arbitrators have required that the company place into evidence the 
data on which it has evaluated ability, data which incidentally aid 
the union in proving that the company erred in its determination; 
others have required that discovery of such evidence must be under- 
taken by the union. Some arbitrators have scrutinized the evidence 
themselves for arbitrary, discriminatory, or capricious action; others 
have put the burden squarely on the shoulders of the union. Despite 
these wide differences among arbitrators, the underlying philosophy 
which binds this school of thought together is the basic presumption 
that the company took correct action in the first place, and the 
consequent necessity for proof of action to the contrary. 


Those arbitrators who put the burden of proof upon the com- 
pany to show that the determination of ability is correctly applied, 
whenever job vacancies are filled on some basis other than straight 
seniority, argue from a completely different presumption. They as- 
sume that the senior man of the affected employees has the requisite 
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amount of ability to fill the vacancy, whether under contracts re- 
quiring the greatest amount of consideration to ability, under con- 
tracts giving relatively equal weight to seniority and ability, or when 
the contract requires mere ability to perform the job in question. 
The underlying presumption is that the senior candidate possesses 
the necessary ability, and the company must offer proof to the con- 
trary for senior candidates for a job vacancy. 

Some arbitrators avoid meeting this issue by refusing to set down 
the standards by which the determination of ability may be re- 
viewed. In effect, they start from no initial presumption, but merely 
throw all the evidence into a common pot, analyze it, and attempt 
to reach an equitable solution. They neither accept nor deny the 
correctness of management action, nor the possession of requisite 
ability by the senior candidate for the job vacancy. 


SUGGESTED APPROACH TO REVIEW 
OF MANAGEMENT'S DETERMINATION 

From the standpoint of equitability, there is much to recommend 
the approach of arbitrators who refuse to set down procedural pat- 
terns by which the determination of ability may be reviewed. This 
approach, however, does possess one serious weakness, namely, the 
lack of a standard for the guidance of the arbitrator and the parties. 
Rulings are subject to greater uncertainty and there is less stability 
in the final determination of the issues. Without guiding principles, 
subjective considerations could easily influence what is designed to 
be an objective process. Furthermore, such an approach offers little 
to the parties as a basis for resolving their conflicts over the issue 
of ability, and conflicting decisions in a series of cases could create 
many misunderstandings for individual companies and unions. 

The approach taken by those of the “arbitrary, discriminatory, 
and capricious” school in their unwillingness to upset management's 
determination of ability has received wide support among arbitrators. 
This view was endorsed by members of a “Seniority and Ability” 
workshop conducted by the National Academy of Arbitrators at 
Cleveland, Ohio in January of 1956.*° Apparently the fear of the 
arbitrators is that abandonment of the “arbitrary, discriminatory, 
and capricious” test is fraught with the danger that the arbitrator 
may consciously or unconsciously substitute his own judgment for 


26. Management Rights and the Arbitration Process, Proceedings of the Ninth 
Annual Meeting, National Academy of Arbitrators, Cleveland, Ohio, Janu- 
ary 26-28, 1956, BNA Incorporated, Washington, D.C., 1956, pp. 45-46. 
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DETERMINATION OF ABILITY 


that of the company in the determination of employees’ ability. This 
danger can be alleviated by presuming the company determination 
to be correct, and upsetting it only if it is proved to be arbitrary. 
Obviously this position has much to recommend it from the view- 
point of preventing arbitrators from becoming “industrial doctors,” 
and forcing their own ideas on the interested parties. It presumably 
creates an atmosphere of more objectivity by denying to the arbi- 
trator the opportunity to challenge company action in this area 
without clear evidence that the company was arbitrary in its de- 
termination. The weakness of this position, however, is that it grants 
no redress against the possibility that a company may consciously 
violate the contract by failing to pay more than token attention to 
seniority, or by uniformly applying rather vague standards for the 
measurement of ability for all affected employees. 


In the opinion of the writer, there is much to commend the 
position of those arbitrators who feel that the company should be 
prepared to shoulder the burden of proving that it correctly de- 
termined ability. First, it focusses attention on the correctness of 
management’s action. In essence, the grievance procedure is a method 
for challenging the correctness of managerial action rather than its 
bad faith. Under the doctrine of administrative initiative, manage- 
ment has the initial right to take administrative action. 

Arbitration is merely one facet of procedure, a terminal point 
for the resolution of those issues which the parties themselves are 
unable to settle. Where parties have agreed to submit the issue of 
proper measurement of ability to arbitration, it seems reasonable 
to conclude that what is desired is an objective outside opinion on 
whether such measurement was in violation of the agreement, rather 
than whether management’s determination of ability was made in 
good faith. The rights of the senior employee may be violated by 
an improper evaluation made in good faith as well as by one made in 
bad faith. Furthermore, can the arbitration process be said to be 
objective, when the principle used for the review of management 
action, e.g., arbitrary, discriminatory, or capricious action, is based 
upon the presumption that the initial action taken by management 
was correct? Since management took the initial action in selecting 
a particular employee for a job vacancy, it is reasonable to expect 
that it should be able to justify its selection. 


A second argument for this position is that it puts the burden 
of defending the determination of ability on that party which can 
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best improve the procedures for carrying out the evaluation process. 
The company is in a position to sharpen its tools of selection, to im- 
prove the criteria on which it evaluates employees for job vacancies, 
and to modify its procedures for handling disputes in this area. The 
union can only exert pressure on the company in this respect in a 
negative way, through complaint, economic strike, or demands for 
increasing importance to be placed on seniority rights. None of these 
methods solves the dilemma of attempting to recognize and reward 
both ability and length of service. In one sense, the “arbitrary” 
school makes the union the unwilling victim of poor management 
procedures without offering any hope for positive means of relief. 
They must accept management’s determination in the absence of 
proof of discrimination or arbitrary action. Where, however, the com- 
pany must prove that it took proper action, it may continually better 
its position before the arbitrator by improving methods of evaluating 
ability. Thus there should be continual refinement in measuring em- 
ployee ability, a goal upon which attention needs to be focussed. 


Finally, the restriction on the scope of the arbitrator’s authority 
resulting from the use of the arbitrary, capricious, or discriminatory 
test is inconsistent with the relatively broad authority which arbi- 
trators exercise in the interpretation of other contractual provisions. 
In dealing with other portions of the collective bargaining agreement, 
arbitrators show no hesitancy to find a company in violation of a 
contract provision even though there has been no evidence of arbi- 
trary, capricious, or discriminatory action. Why, then, should another 
set of criteria be applied for determining the arbitrators’ authority 
when dealing with ability provisions of labor agreements? 


To what degree the arbitrator should substitute his judgment for 
that of the company is a question which cannot be readily answered. 
Some arbitrators draw an analogy between the ability grievance and 
the discharge grievance, and point out that in the latter situation 
arbitrators show little hesitancy in questioning and modifying the 
judgment of the company. But are these situations analogous? Most 
collective agreements provide that no employee shall be discharged 
without “just or sufficient cause.” Thus, the burden of proof on 
the part of the company for taking such action is a relatively heavy 
one, and reasonable doubts must be resolved in favor of the employee. 
Where seniority rights are qualified by ability considerations, how- 
ever, it cannot be said that the employee has an equivalent equity 
in asserting seniority preference in promotions, transfers, and lay- 
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offs, as he possesses with respect to freedom from disciplinary action. 
To maintain this position is tantamount to ignoring the ability quali- 
fication altogether. Were the same degree of proof required of the 
company to justify promotions as to justify discharges, it might result 
in a de facto system of strict seniority. 

Therefore, in the opinion of the writer, the degree of interven- 
tion by the arbitrator should be dependent on the facts of the in- 
dividual case. Situations exist where the arbitrator is not in a position 
to judge ability as well as the employer. Such is the case, for instance, 
in issues of medical disability where the opinion of the company 
doctor must be given considerable weight. Few arbitrators would 
substitute their judgment for that of physicians in medical matters, 
unless it could be clearly proved that the medical testimony was 
based on insufficient or negligent examination of the patient. It 
seems that, by analogy, this issue could be extended to include 
broader questions of ability determination where the arbitrator is 
in a poorer position than the company to judge qualifications. 


On the other hand, there are many situations where the de- 
termination of ability is relatively easy, or the significance of ability 
is relatively unimportant. Perhaps the worry about substitution of 
the arbitrator’s judgment for that of the company in these situations 
is overstressed. In cases where the company has been overruled, it 
may be argued that the arbitrator’s judgment has merely been sub- 
stituted for lack of judgment on the part of the company. 

The importance of these differing points of view may be ques- 
tioned on the grounds that they are largely procedural rather than 
substantive in character. It is true that they deal largely with the 
procedure required to upset a managerial determination of ability, 
and are concerned with such procedural technicalities as burden of 
proof. Procedural issues may, however, merit just as much importance 
as substantive issues in many legal fields, as every practicing attorney 
can testify. This is particularly true with respect to the question under 
discussion because of the difficulties encountered in the definition 
and measurement of ability. Were ability easily defined and readily 
measured, the procedure to be followed in reviewing disputes about 
it would be dwarfed in importance. But since general confusion 
exists over the meaning of the term and over the criteria upon which 
it can be determined, the outcome of a given issue may be more de- 
pendent upon the procedure set down by arbitrators for its review 
than by substantive matters. 
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ARBITRATION IN THE 
“INCORPORATED PARTNERSHIP” 


by George D. Hornstein 


Arbitration was one of the earliest solutions devised by society for 
the resolution of disputes. It is inevitable that this technique should 
again be resorted to for the determination of controversies arising 
in the “incorporated partnership” (known in the United States as a 
“close corporation” and in England as a “private company”). In 
fact, the more effective the veto power given to the minority in 
such an organization, the more necessary is it that a way out be 
provided in the event of deadlock. The solution obviously is either 
arbitration or dissolution. And dissolution itself may under certain 
circumstances become a subject of arbitration. 

An arbitration clause is frequently included in stockholders’ 
agreements—in the fifteen states where statutes authorize the enforce- 
ment of agreements to arbitrate future disputes (“‘a controversy 
thereafter arising”). The states are: Arizona, California, Connecticut, 
Louisiana, Massachusetts, Michigan, New Hampshire, New Jersey, 
New York, Ohio, Oregon, Pennsylvania, Rhode Island, Washington, 
Wisconsin. The Federal Arbitration Act is equally broad in scope. 

The arbitration clause can be effective only with respect to 
contractual obligations which are themselves sanctioned by the 
courts. The judges, however—in deference to an imagined public 
policy—for a long time nullified attempts to vary so-called “‘corpor- 
ate norms”: centralized manageinent, free transferability of shares, 
continous corporate existence. This judicial attitude has now been 
materially altered, hastened by liberalizing statutory enactments which 
authorize what are called super-statutory majorities. The most 
comprehensive of these statutes is to be found in New York, where 
drastic legislation became necessary to overcome the effect of a 
judicial decision which had applied outmoded standards. 

The writer will not here repeat detailed analyses he has previ- 
ously made in The Arbitration Journal, vol. 5 p. 62 (1950), and vol. 
10 p. 67 (1955), where case-law authorities may be found. Suffice 
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ARBITRATION IN THE INCORPORATED PARTNERSHIP 


it to say that arbitration provisions have been enforced to implement 
agreements wherein the parties undertook to vote their shares for 
the election of directors; and in their capacity as directors to appoint 
specified officers, and to keep such persons in office, and to pay 
them a specified salary. The courts enforce agreements for arbitration 
of future disputes of a specific nature; they are less likely to do so 
where such action would result in arbitrators running the business. 
Under the general, but broad arbitration clause, the New York 
Court of Appeals recently refused to require arbitration of the issue 
that a director or officer had been guilty of such misconduct as to 
require his removal (1 N.Y. 2d 570; 154 N.Y.S. 2d 898, 1956). 

With respect to restraints on the transfer of shares and details 
appurtenant thereto, an arbitration provision is used less frequently 
because of unfavorable tax consequences. One purpose of a stock- 
holders’ agreement is to fix a price (or formula whereby it can be 
determined) which in the event of death of the holder will be bind- 
ing not only upon the parties, but also upon the taxing authorities. The 
latter, however, are not bound by a price to be determined by 
appraisers or arbitrators. For that reason the arbitration clause fre- 
quently excludes “the valuation of stock,” and such an exception 
appears in the model form suggested later in this paper. 


A still uncertain area is the scope of an arbitration clause on 
the subject of dissolution. In the opinion of this writer, an arbitration 
clause to prevent dissolution will probably prove ineffective despite 
a sporadic decision to the contrary. New York’s famous Section 9 
(of the Stock Corporation Law) which authorizes super-statutory 
majorities (or a requirement of unanimity) makes one express excep- 
tion: “Nothing herein contained shall be construed to limit the 
power of a court of equity to decree a dissolution in a proper case.” 
On the other hand, an arbitration clause to implement an agreement 
for dissolution upon specified contingencies will probably be adjudged 
valid and enforceable. The writer usually includes in stockholders’ 
agreements a provision whereby all undertake to vote for dissolution 
of the corporation—if certain specified contingencies occur. Whether 


| the contingency has occurred and possibly whether a demand for 


dissolution is made in bad faith may, it would seem, be the subject of 
arbitration. 


An arbitration clause frequently included in stockholders’ agree- 
ments reads as follows: 


“Should at any time any dispute arise between any one or more 
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of the parties hereto with respect to his or their rights, obligations, 
duties and requirements under and by virtue of the provisions of 
this agreement, except as to the valuation «f stock, said dispute, 
except as aforesaid, shall be referred to, and consent and approv- 
al of each of the parties hereto is expressly given to refer said 
dispute for determination to the American Arbitration Associa- 
tion, whose determination and/or decision shall be final and bind- 
ing upon the parties hereto, and there shall be no appeal from 
said decision.” 

Since the parties are represented by counsel in four out of five 
commercial disputes submitted to arbitration, lawyers must become 
familiar with the statutes, rules, and standards of commercial arbitra- 
tion. Procedurally, the conduct of a hearing differs little from one 
in court, the most marked variance being the greater latitude in the 
admission of evidence. The privacy of the arbitration hearing—a sharp 
contrast to the public feature of a court proceeding—makes it possible 
for the parties to resume amicable business relations once the immedi- 
ate dispute is out of the way. 

An arbitration clause, however, should never be added lightly 
or as a mere matter of form. Features which make arbitration so 
much more speedy than resort to the courts must be carefully weigh- 
ed: non-availability of examination before trial; finality (virtual 
non-reviewability) of the arbitrator’s award. 

At the present time while the courts are still defining the field, 
we find extensive litigation on the subject of what disputes are arbi- 
trable and which are not—with ensuing delay. But as these prelimin- 
ary aspects become settled, it may be expected thai arbitration will 
play as important a part in the non-litigious determination of close 
corporation disputes as in so many other fields of business activity. 
And business practice will again dispense with the court’s delay and 


b 


the parties’ bitterness, recalling the arbitration system (Cours 4 


Piepoudre) of England’s Law Merchant in the Thirteenth Century. 
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COMMERCIAL ARBITRATION IN TURKEY 
by Tugrul Ansay 


The increase in commercial relations of Turkey with countries 
of the Western World, notably with the United States, makes the 
settlement of trade disputes through a fair and speedy method most 
desirable. Arbitration has been used for a long time to adjust con- 
troversies arising in the manifold activities of the domestic life of 
Turkey. The international relations of an economic character will 
benefit from the knowledge and use of arbitration, specifically in the 
existing facilities of Chambers of Commerce. 

As in many other countries, parties must abide by the arbitration 
clause which they inserted in their contractual agreement to settle 
future disputes. Courts protect such an agreement by staying any 
action at law brought in Turkey against the other party. However, 
when it is doubtful whether the arbitration clause is valid or applies 
to the specific dispute, the court determines such issue in a summary 
procedure (art. 519 of the Turkish Code of Civil Procedure). 

Turkish arbitration law is to be found in articles 516-536 of 
the Code of Civil Procedure.’ Article 7 of a recent Statute, The 
Turkish Law of Fees,? deals with the validity of arbitration clauses. 
There are no statutory provisions relating to arbitration in private 
international law relations. 

Turkey, like the United States, is not a participant in any of 
the international multilateral agreements on arbitration. Nor has she 
ratified the Geneva Protocol of 1923 or the Geneva Convention of 
1927. There is no bilateral treaty between the United States and 
Turkey. However, there are some provisions on arbitration in the 
agreements made between Turkey and other countries, such as the 
treaty with the Soviet Union of May 23, 1927 (art. 7), and with 
Austria, of July 21, 1931 (Art. 20). 

There are only a few Turkish Supreme Court decisions on ar- 
bitration. No article appears to have been written by a Turkish 
author specifically on the private international law aspects of arbi- 
tration. However, some writers have dealt with the problem in treatises 
on conflict of laws and civil procedure. An English translation of 





1. Of June 18, 1927, number 1086. This law was taken, with few changes, 
from the Code of Civil Procedure of the Canton of Neufchatel, Switzerland. 
2. Of February 25, 1952, number 5887. 
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Turkish statutory arbitration provisions was made by Vahan H. 
Kalenderian.’? More information, in English and French, about arbi- 
tration in Turkey, can be found in “Commercial Arbitration and 
the Law Throughout the World,” and more detail in an article by 
Necdet S. Yelmer in “International Commercial Arbitration.”* 

Both domestic and international arbitration facilities are pro- 
vided by the Turkish Chambers of Commerce. According to the law 
concerning the Chambers, they may make available arbitrators, con- 
ciliators, or experts for the settlement of commercial controversies. 
The Chambers of Commerce act according to Articles of the “Regu- 
lation on Commercial Arbitration.”*> When it is required, the ad- 
ministrative council selects and appoints arbitrators from a list. The 
arbitration procedure is not different from that practiced in most 
trading countries of the world.® 

Parties to a commercial transaction my provide in their original 
agreement for the arbitration of future disputes arising out of such 
agreement. They may also agree on arbitration of an existing dispute, 
in a “submission.” In Turkey both arbitration clauses and submission 
agreements are recognized as valid. According to Article 516 of The 
Code of Civil Procedure, “arbitration may be held either following 
a special agreement on a particular issue, or by reason of a general 
clause inserted in any contract providing that any controversy arising 
thereunder at a later date shall be settled by arbitration.” However, 
it is admitted that an agreement for arbitration of future disputes is 
not effective if it does not refer to a definite legal relationship of 
the parties. An agreement that all disputes arising between the 
parties from their business relations should be submitted to arbitra- 
tion would be invalid in Turkey.’ An agreement made in a country 
where it is invalid will not be considered valid in Turkey either. If 
the agreement, however, is not void but only unenforceable in the 
country where it was made, then it is considered to be a valid 
agreement.® 


3. 1 Int. Arb. J. 139 (1945). It must be remembered that the Ottoman 
Commercial Code and the Ottoman Civil Code are no longer in force. 

4. Handbook of the Union Internationale des Avocats (Paris 1956) p. 
469-479. 

5. The regulation is being revised (according to the information obtained 

from the Istanbul Chamber of Commerce). 

6. See Beker, “Turkish Chamber of Commerce,” 2 Arb. J. (N.S.) 44 (1947). 
(A National Committee of the International Chamber of Commerce was 
recently established in Turkey.) 

. Ansay, Hukuk Yarkilama Usulleri 396, 397 (1954). 

. It may be noted that in Gantt v. Hurtado, 299 N.Y. 433 (1948), the 

New York Court of Appeals took the same viewpoint. 
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COMMERCIAL ARBITRATION IN TURKEY 

According to Turkish law, arbitration may not be had on issues 
which the parties are not free to settle by agreement iart. 518). In 
general, an agreement made abroad will not be recognized in Turkey 
if the matter in dispute can not be submitted to arbitration under 
Turkish domestic law. But this exception will hardly be applicable 
in the field of commercial arbitration, where most transactions are 
not within the limits of public policy. Yet, Turkish courts would de- 
cline to enforce an arbitration clause in a gambling contract. Arbi- 
tration agreements on contracts related to real property are not ex- 
cluded by statute. Turkish courts may not recognize them when, as 
here, they have exclusive jurisdiction. 

An arbitration agreement is considered also to create a con- 
tractual relationship between the parties and the arbitrators, the latter 
acting as their agents.*° Therefore, the rules which are applicable 
to the private contracts essentially regulate the arbitration agree- 
ments. Not the lex fori, but the lex loci contractus determines their 
validity. The arbitration agreement made in the form required in 
the state where it was drafted will be valid in Turkey. Arbitration 
agreements made in Turkey must be in writing (art. 517, Code of 
Civil Procedure) within the meaning of art. 13 of the Code of 
Obligations.” 


Article 7 of the agreement between Turkey and the Soviet 
Union includes a special provision on commercial arbitration for 
the residents of either the Soviet Union or Turkey, whereby arbitra- 
tion agreements will be valid if made according to the lex fori of 
either country. In other words, if the agreement is valid according 
to Soviet law it will be valid in Turkey although it was made in 
Turkey, and vice versa. 

The law to be applied by the arbitrators poses two main prob- 
lems: What procedural rules, and what rules of substantive law, 
have the arbitrators to follow in making their award? 

From the general language of the pertinent provisions of the 
Code of Civil Procedure it is understood that it is within the dis- 
cretion of the parties to determine what procedural rules the arbi- 
trators must follow in resolving the issue submitted to them. If the 
parties do not mention any particular set of rules the arbitrators 





9. Ansay, n. 7, at 396. 

10. Although the rule related to the form is included in art. 517 of the Code 
of Civil Procedure, it is generally admitted in Turkey that it is also 
governed by the Code of Obligations. 

ll. Ansay, n. 7, at 395. 
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determine what procedure they will apply. In this matter Turkish 
law recognizes the concept of the “autonomy of the will” of the 
parties. 

In the same way, parties can also determine which substantive 
law shall be applied by the arbitrators. Turkish courts would not 
refuse to enforce an arbitration award because of a violation of the 
rules of substantive law which may actually have influenced the 
award. Arbitrators are completely free to decide according to equity 
or common sense, or they may apply the law of any country.” 
Parties, however, may bind the arbitrators, by the arbitration agree- 
ment, to observe the rules of law. 

On the important matter of enforcement of foreign awards in 
Turkey, the Supreme Court of Turkey had to deal with that issue 
in 1949, when arbitrators selected in Argentina rendered an award 
in that country according to its law. Enforcement was sought before 
a Turkish court,’* which notified the parties of the filing according 
to art. 532 of the Turkish Code of Civil Procedure. After the time 
limit for cessation to the Supreme Court had expired, the court 
ordered the enforcement of the foreign award, by putting a note 
at the bottom of it. The defendant brought the case to the Supreme 
Court, which held that the situation was very similar to the en- 
forcement of foreign judgments by an application to the court re- 
questing an order of enforcement, pursuant to art. 537, and that 
the provisions governing the enforcement of domestic arbitration 
awards are not applicable to awards which were rendered according 
to foreign law."* 

In an earlier case, however, the same Commercial Division of 
the Supreme Court seems to have decided in a different way.” 
There the arbitration award was rendered in the Soviet Union by 
Soviet arbitrators. The Court of First Instance enforced the award, 
as if it were a domestic one. The Supreme Court affirmed in holding 
that “foreigners can be arbitrators and the arbitration awards given 
by them need not be enforced as if they were foreign judgments.” 
The Execution and Bankruptcy Division later expressed the same 
opinion when an arbitration award, rendered by foreign arbitrators, 
was sent to the competent court in Turkey through the Ministry of 


12. Ansay, n. 7, at 404, 405. 

13. Istanbul Court, 4th Commercial Division. 

14. Supreme Court, Commercial Division, E:4733, K:2042, April 22, 1949. 
The nationality of the arbitrators and the parties are unknown. (From 
Berki: Erguney, Kanun Ihtilaflari 1953). 

15. On April 27, 1948, from a letter of Professor S. S. Ansay. 
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Foreign Affairs. The time limit for cassation to the Supreme Court 
had expired and the court ordered the enforcement of the award, 
holding that “the provisions relating to the enforcement of foreign 
judgments are not applicable to the enforcement of arbitration awards 
even though they are given by foreign arbitrators.” This decision was 
approved by the Supreme Court on the same grounds.” 


This opinion is supported by Turkish authors; their arguments 
are summarized as follows: First of all, the arbitration award is re- 
garded as in the ‘nature of a contract. The effect of the award is 
similar to the effect of a voluntary settlement. The legal basis of 
an arbitral award is not the foreign jurisdiction, but the agreement 
on the powers of the arbitrators as conferred upon them by the 
parties. Thus there is no reason to apply the same provisions of the 
Code of Civil Procedure which are used for the enforcement of 
foreign judgments. Secondly, the Turkish Code of Civil Procedure 
differs from the original Code of Civil Procedure of the Canton 
of Neufchatel in that the latter in its art. 501 expressly provides that 
the provisions for the enforcement of foreign judgments are to be 
applied to the enforcement of foreign arbitration awards.’* Since 
Turkish law used different language it intended to make distinct the 
enforcement of arbitration awards and foreign judgments. 

In some instances, however, an award is closer to a foreign 
judgment than to a contract. For example, the award may have been 
made by foreign arbitrators appointed in accordance with the pro- 
cedure compulsory under the laws of the country concerned, or it 
may have been rendered by arbitrators freely chosen by the parties, 
but made final only through confirmation by the foreign court. Hav- 
ing become res judicata through the intervention of the foreign au- 
thority, the award in such cases has the same force and effect as a 
foreign judgment. As a result, in these cases the award will be en- 
forced in the same manner as a foreign judgment. 

The present situation in Turkey may be summarized briefly as 
follows: 

1. When there is a treaty stipulating the enforcement of foreign 
awards, the provision of the treaty will be applied. There is no treaty 
on this matter between the United States and Turkey. 


16. Supreme Court Execution and Bankruptcy Division, K:2931, June 28, 
1948. The nationality of the parties, and the law which was applied are 
unknown. 

17. Ansay, n. 7, at 411, and Belgesay, Devletler Hususi Hukukunda Adliye, 
Part II, 244 (1938). 
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2. In the absence of a treaty, there are two alternatives: 

a. A foreign award may be considered in the nature of a 
foreign judgment. Here the rules governing the enforcement of for- 
eign judgments will be applied.** 

b. The foreign award may have been filed directly with the 
registry of the competent Turkish court and the parties notified in 
accordance with the procedure laid down for domestic awards. The 
award is then enforceable pursuant to such procedure. 

Since in most cases foreign arbitration awards may have to be 
enforced in the manner of domestic arbitration awards, it is necessary 
to explain the enforcement procedure in Turkey. 

The arbitrators must file their award, together with the arbi- 
tration agreement, with the registry of the competent court. If the 
award and the agreement are written in a foreign language, the 
authenticated Turkish translation must be sent to the Turkish court 
(though no statutory rule to that effect exists). The award has to 
state: 1) the matter in dispute, 2) the factual and legal grounds 
of the decision, and 3) the disposition of the matter and the costs 
and their apportionment to the respective parties. The award must 
be dated and signed by the arbitrators (art. 530). After the regis- 
tration of the award, the court of competent jurisdiction notifies the 
parties, in writing, of the award and its terms. The award becomes 
final upon the date of this notification (art. 532). 

After the expiration of the time limit for cassation to the Supreme 
Court, the award will be confirmed by the court, whose approval 
is endorsed at the bottom of the award. Awards are enforceable after 
completion of these formalities (art. 536),’® which must be investi- 
gated ex officio by the court. If, for example, the award does not 
include the reasons of the arbitrator or the majority of them, or 
the arbitration agreement is not valid under the rules of the conflict 
of laws of Turkey, the award wiil not be recognized. In addition, 
there is the possibility that the court will consider whether the losing 
party was given an opportunity to be heard, and whether the en- 
forcement of the award would violate Turkish public policy. 

The grounds for cassation to the Supreme Court—there are no 
courts of appeal in Turkey—are different from the regular ones and 
are limited in number. However, the parties can agree beforehand 
on more grounds for recourse. In that case the Supreme Court will 


18. Arts. 537-545 of the Code of Civil Procedure. 
19. It is suggested by Ansay, n. 7, at 410, that the courts have to invite 
the parties and to listen to their arguments before approval of the award. 
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follow the consent of the parties. According to art. 533 the grounds 
for cassation are as follows: 

1. If the award was given after the expiration of the time limit 
fixed in the arbitration agreement. 

2. If the award was given on matters not claimed—for example, 
on interest. 

3. If the arbitrators exceeded their jurisdiction. 

4. If the award did not pass upon all the issues submitted to 
the arbitrators. 

As an additional ground, one author suggests that if the arbi- 
tration agreement is null and void, recourse must likewise be pos- 
sible.” Furthermore, if the arbitrators make a mistake in application 
of one of the rules which they must observe, it is suggested that the 
parties should have the right of cassation to the Supreme Court.”? 
Some other grounds, already mentioned as those which would prob- 
ably be considered by the judges ex officio, are added by other 
authors. As an example, it is stated that if the parties are not given 
an opportunity to be heard, if the award is against morals or public 
policy, or if it does not include an opinion on legal and factual 
ground, cassation should be possible. However, it is maintained by 
several writers** that the grounds for cassation are clearly enumerated 
in the provisions of the Code of Civil Procedure so that it is im- 
possible to introduce additional grounds. 

There is another possibility for the parties besides cassation. They 
may apply for a revision of an award in the Supreme Court when 
the award is based upon documents subsequently recognized as forger- 
ies, or upon perjury, etc. (art. 534). Waiver in advance of any right 
of cassation to the Supreme Court or of a judicial revision is void 
(art. 535) .?8 

This brief survey shows that the modern trend of statutory arbi- 
tration law also prevails in Turkey and therefore the settlement of 
commercial controversies will be facilitated, in the interest of the 
development of good trade relations. 


20. rn Ic Hukukumuzda Tahkim, 13 Ist. H. F. Mec. 1038, 1074/75 
947). 

21. Belgesay, II Hukuk Muhakemeleri Serhi 493 (1939); contrary to Koral, 
n. 20, at 1065. 

22. Koral, n. 20, at 1074/75; Ansay, n. 7, at 408. 

23. In Turkish law, if the award is vacated, the court will nominate new 
arbitrators and fix a new time limit for rendering an award (arts. 533, 
erie There is doubt as to the application of this provision to foreign 
awards, 








GENERAL ARBITRATION STATUTES 
IN THE UNITED STATES OF AMERICA 


Federal Arbitration Act 
43 Stat. 883, 9 U.S.C. sec. 1-15 (1925) ; enacted into positive 
law by Public Law 282, of July 30, 1947, 61 Stat. 670, without 
changing any of its provisions, and designated officially as Title 
9, U. S. Code. Amended by sec. 19 of Public Law 779, of Sep- 
tember 3, 1954, 68 Stat. 1233. 
Alabama 
Code of Alabama (1940) 
Title 7: Civil Remedies and Procedure 
Chapter 19: Arbitration and Award 
Sections 829 to 844. 
Arizona 
Arizona Revised Statutes Annotated (1956) 
Chapter 9: Special Actions and Proceedings to Enforce Claims 
or Judgments 
Article 1: Arbitration 
Sections 12-1501 to 12-1511. 
Arkansas 
Arkansas Statutes 1947 
Title 34: Particular Actions and Proceedings 
Chapter 5: Arbitration and Award 
Sections 34-501 to 34-510. 


California 


Code of Civil Procedure (West’s Annotated California Codes 


1955) 
Part III: Special Proceedings of a Civil Nature 
Title 10: Arbitrations 
Sections 1280 to 1293. 
Colorado 
Rules of Civil Procedure for the Courts of Record in Colorado 
Colorado Reports Volume 107 (1941) 
Chapter XVI: Affidavits, Arbitration, Miscellaneous 
Rule 109: Arbitration. 
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GENERAL ARBITRATION STATUTES 


Connecticut 
General Statutes of Connecticut, Revision of 1949 
Chapter 398: Arbitration Proceedings 
Sections 8151 to 8167. 
Delaware 
Delaware Code Annotated (1953) 
Part IV: Special Proceedings 
Chapter 57: Arbitration and Award 
§ 5701-5706. 
District of Columbia 
District of Columbia Code (1951 Edition) 
Title 28: Commercial Instruments and Transactions 
Reference on p. 907: “Federal Laws relating primarily to inter- 
state commerce but applicable also to commerce in the District 
of Columbia: ... 
United States Arbitration Act of February 12, 1925.” 
Florida 
Florida Statutes 1955 
Title VI: Civil Practice and Procedure 
Chapter 57: Arbitrations 
Sections 57-01 to 57-09. 
Georgia 
Code of Georgia Annotated (1935) 
Chapter 7-1: Common Law Arbitration and Award 
Sections 7-101 to 7-111 
Chapter 7-2: Statutory Arbitration and Award 
Sections 7-201 to 7-224. 
Hawaii 
Revised Laws of Hawaii 1945 
Title 22: General Business Law 
Chapter 165: Arbitration and Awards 
Sections 8701 to 8715. 
Idaho 
Idaho Code (Bobbs-Merrill Company, 1948) 
Title 7: Special Proceedings 
Chapter 9: Arbitrations 
Sections 7-901 to 7-910. 
Illinois 
Illinois Revised Statutes 1955 


Chapter 10: Arbitration and Awards 
§ 1 to 18. 
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Indiana 
Indiana Annotated Statutes 1933 (Burns, 1946 Replacement 
Volume) 
Title 3: Provisional Remedies and Special Proceedings 
Chapter 2: Arbitration 
Sections 3-201 to 3-226. 
Iowa 
Iowa Code Annotated (1950) 
Title XXXIII: Particular Actions and Special Proceedings 
Chapter 679: Arbitration 
Sections 679-1 to 679-18. 
Kansas 
General Statutes of Kansas (Annotated) 1949 
Chapter 5: Arbitration and Award 
Sections 5-201 to 5-213. 
Kentucky 
Kentucky Revised Statutes Annotated (Banks-Baldwin, 1955) 
Title XXXVII: Special Proceedings 
Chapter 417: Arbitration and Award 
Sections 417.010 to 417.040. 
Louisiana 
Louisiana Revised Statutes of 1950 
Civil Code—Ancillaries 
Title XIX: Of Arbitration 
Sections 4201 to 4217. 
Maine 
Revised Statutes of the State of Maine (1954) 
Chapter 121: Reference of Disputes by Consent of Parties 
§ 1 to 5. 
Maryland 
Annotated Code of the Public General Laws of Maryland (1951 
Article 7: Arbitration and Award 
Sections 2 to 5 
Article 75: Pleadings, Practice and Process at Law 
Sections 50 to 55 (Arbitration and Award). 
Massachusetts 
General Laws of the Commonwealth of Massachusetts (Tercer- 
tenary Edition), 1932 
Chapter 251: Arbitration 
Sections 1 to 22. 
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Michigan 
Compiled Laws of the State of Michigan 1948 
Vol. IV: Judicature Act 
Chapter XLV: Of Arbitrations 
Sections 645.1 to 645.24. 


Minnesota 
Minnesota Statutes Annotated (1947) 
Chapter 572: Arbitration and Award 
Sections 572.01 to 572.07. 
Mississippi 
Mississippi Code 1942 Annotated 
Title 3: Debts 
Chapter 1: Arbitration and Award 
Sections 279 to 297. 
Missouri 
Annotated Missouri Statutes (Vernon, 1952) 
Title XXVIII: Contracts and Contractual Relations 
Chapter 435: Arbitration 
Sections 435.010 to 435.280. 
Montana 
Revised Codes of Montana 1947 Annotated 
Title 93: Civil Procedure 
Chapter 201: Arbitration—Submission To 
Sections 93-201-1 to 93-201-10. 
Nebraska 
Revised Statutes of Nebraska 1943 (Reissue of 1956) 
Chapter 25: Courts, District: Civil Procedure 
Article 21: Actions and Proceedings in Particular Cases, (b) 
Arbitration 
Sections 25-2103 to 25-2120. 
Nevada 
Nevada Compiled Laws 1929 
Sections 510 to 534. 
New Hampshire 
New Hampshire Revised Statutes Annotated (1955) 
Chapter 542: Arbitration of Disputes 
Sections 542-1 to 542-10. 
New Jersey 
New Jersey Statutes (1951) 
Title 2A: Administration of Civil and Criminal Justice 
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Subtitle 6: Specific Civil Actions 
Chapter 24: Arbitration and Award 
Sections 2A: 24-1 to 2A: 24-11. 


New Mexico 
New Mexico Statutes 1953 
Chapter 22: Actions and Proceedings 


Article 3: Arbitration 
Sections 22-3-1 to 22-3-8. 


New York 
Civil Practice Act 
Article 84: Arbitration 
Since the enactment of the Arbitration Law by Chapter 925 | 
of the Laws of 1920, the Statute has been repeatedly amended, 
most recently by Chapter 261 of the Laws of 1955. 
Sections 1448 to 1469. 
North Carolina 
The General Statutes of North Carolina (1953) 
Chapter 1: Civil Procedure 
Article 45: Arbitration and Award 
§ 1-544 to 1-567. 
North Dakota 
North Dakota Revised Code of 1943 
Title 32: Judicial Remedies 
Chapter 29: Arbitration 
Sections 32-2901 to 32-2921. 
Ohio 
Ohio Revised Code Annotated (Page, 1954) 
Title 27: Courts—General Provisions—Special Remedies 
Chapter 2711: Arbitration 
Sections 2711.01 to 2711.15. Sec. 2711.01 amended on June 30, 
1955. 
Oregon 
Oregon Revised Statutes (1953) 
Title 3: Remedies and Special Actions and Proceedings 
Chapter 33: Special Proceedings—Arbitration and Award 
Sections 33.210 to 33.340. 
Pennsylvania 
Purdon’s Pennsylvania Statutes Annotated 
Title 5: Arbitration 
Chapter 1: Voluntary Submission, Sections 1 to 20 
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Chapter 2: Compulsory Submission, Sections 21 to 110 

Chapter 3: General Provisions as to Arbitrators and Referees, 
Sections 111 to 160 

Chapter 4: Arbitration Under Contracts Providing Therefor, 
Sections 161 to 200. 


Puerto Rico 

Laws of Puerto Rico Annotated 

bi Title 32: Code of Civil Procedure (1956) 
Chapter 259: Arbitration 

Sections 3201 to 3229. 


Rhode Island 
Rhode Island General Laws of 1938 (Annotated) 
Chapter 475: Validity and Enforcement of Arbitration 
Agreements 


4 Sections 1 to 17, as amended by Chapter 3517, of May 5, 1955. 


South Carolina 
Code of Laws of South Carolina 1952 
Title 10: Civil Remedies and Procedures 
Chapter 22: Arbitration 
§ 10-1901 to 10-1905. 
Tennessee 
Tennessee Code Annotated 
Title 23: Remedies and Special Proceedings 
Chapter 5: Arbitration 
Sections 23.501 to 23.519. 
Texas 
Vernon’s Annotated Revised Civil Statutes of the State of 
Texas (1947) 
Title 10: Arbitration 1: Arbitration in General 
Articles 224 to 238. 
Utah 
Utah Code Annotated 1953 
Title 78: Judicial Code and Rules of Civil Procedure 
Part IV: Particular Proceedings 
Chapter 31: Arbitration 
Sections 78-31-1 to 78-31-22. 
Virginia 
Code of Virginia 1950 
Title 8: Civil Remedies and Procedure; Evidence Generally 
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Chapter 22: Arbitration and Award 
Sections 8-503 to 8-507. 
Washington 
Revised Code of Washington (1951) 
Title 7: Special Proceedings 
Chapter 7.04: Arbitration 
Sections 7.04-010 to 7.04-220. 
West Virginia 
The West Virginia Code of 1955 
Chapter 55: Actions, Suits, Arbitration; Judicial Sales 
Article 10: Arbitration 
§ 5499 to 5506. 
Wisconsin 
Wisconsin Statutes 1955 
Chapter 298: Arbitration 
Sections 298.01 to 298.18. 
W yoming 
Wyoming Compiled Statutes 1945 Annotated 


Chapter 3: Code of Civil Procedure, Special Actions and 


Proceedings 
Article 56: Arbitration 
Sections 3-5601 to 3-5624. 
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REVIEW OF COURT DECISIONS 
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HIS review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under six headings: I. The Arbitration 
Clause, 11. The Arbitrable Issue, WI. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. The Proceedings, V1. The 
Award. 


Il. THE ARBITRATION CLAUSE 


ON THE BINDING FORCE OF ARBITRATION CLAUSES IN “CON- 
FIRMATION OF ORDER” FORMS OR ACKNOWLEDGMENT OF SEL- 
LERS’ DOCUMENTS, the court said: “Experienced competent business 
men had staked out the grounds in which they were carrying out their dealings 
and their conduct within that area can be resorted to to indicate agreement. 
They need not formally vocalize offer and acceptance of arbitration .. . 
they should not be permitted to avoid it when an established course of con- 
duct indicates familiarity with the conditions upon which transactions were 
to be and were being carried on (cf. Matter of Continental Nut Co., 286 
App. Div. 1088, aff'd I N.Y. 2d 705).” Perfect Fit Product Mfg. Co., Inc. v. 
Pantasote Co., N.Y.L.J., January 18, 1957, p. 7, Coleman, J. 


ARBITRATION CLAUSE IN AGREEMENT BETWEEN TWO ASSOCIA- 
TIONS IS BINDING UPON MEMBER OF ONE ASSOCIATION WHO 
WAS IN DISPUTE WITH A MEMBER OF THE OTHER. Court action 
of a member of a garment trade association against a member of a cloak and 
suit manufacturers’ association to recover balance on promissory notes and 
over-payment for work done had to be stayed, since the dispute was within 
the meaning of the broad arbitration clause in an agreement between the 
two associations. The alleged waiver or estoppel of the arbitration clause 
through various price adjustment conferences was likewise considered a 
question to be decided by the arbitrators. The challenge of an alleged delay 
in asserting the arbitration was met by the court in stating: “An agreement 
for arbitration makes for an exclusive remedy; and, even where one of the 
parties to the agreement has failed to avail himself of the right to arbitrate 
by neglecting to make timely demand therefor (Ott v. Metropolitan Jockey 
Club, 282 App. Div. 946, aff'd 307 N.Y. 696), the courts are not thereby 
warranted in assuming jurisdiction, except to determine whether the con- 
tractual time limit is ambiguous or unreasonably harsh when applied to 
the facts (River Brand Rice Mills v. Latrobe Brewing Co., 305 N.Y. 36). 
Thus it is that even if the plaintiff were unable now to demand arbitration, 
that would not deprive the defendants of their right to a stay of proceedings 
of the action at law, in pursuance of section 1451.” Klein Coat Corp. v. 
Louis Peretz, 4 Misc. 2d 341 (Supreme Court, Special Term, New York 
County, Matthew M. Levy, J.). 
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“AN AGREEMENT TO SUBMIT FUTURE DISPUTES TO ARBITRA-. 
TION NEED ONLY BE IN WRITING, BUT IT IS NOT NECESSARY 
THAT SUCH AGREEMENT BE SIGNED BY THE PARTIES.” Kosofsky 
v. Gottlieb, N.Y.L.J. January 10, 1957, p. 7, Greenberg, J. 


ARBITRATION BETWEEN STOCK BROKER AND CUSTOMER DI- 
RECTED DESPITE ALLEGATION OF LATTER THAT HE SIGNED 
AGREEMENT WITHOUT READING IT. In staying court action for 
damages based upon alleged false representation, the court distinguished this 
case from Newburger v. Gold, 229 App. Div. 572, in which a customer, un- 
able to read the small print, first suggested that he take the agreement 
home for his son to read but later signed it on the broker’s assurance as to 
its content. The court followed the rationale adopted in Levy v. Hirsch, 271 
App. Div. 431, aff'd 296 N.Y. 837, where it was said: “This petitioner 
does not deny that he signed and made a contract and he is in effect asking 
for a trial to reform the contract he concededly signed and made by taking 
out of it only the arbitration clause.” Rooten v. Sartorius G@ Co., N.Y.L.J,, 
March 14, 1957, p. 5, Greenberg, J. 


ll. THE ARBITRABLE ISSUE 


CLAIM FOR DAMAGES SUSTAINED THROUGH FAILURE TO PER- 
FORM A CONTRACT IS ARBITRABLE under a clause providing for ar- 
bitration of “any disagreement among the parties,’ the court holding that 
“the dispute as to damages does fall within the perspective, intendment and 
meaning of this arbitration clause.” Crowell-Collier Publishing Co. v. King- 
Size Publications, Inc., N.Y.L.J., March 14, 1957, p. 5, Greenberg, J. 


WHETHER A LETTER ASKING FOR CANCELLATION OF CONTRACT 
DUE TO LATE DELIVERIES CONSTITUTES A RELEASE OF CLAIM 
FOR BREACH OF CONTRACT IS “CLEARLY FOR THE ARBITRA- 
TORS” TO DETERMINE. Kanmak Mills, Inc. v. Society Brand Hat Co., 
236 F. 2d 240 (Ct. of App. Eighth Cir., Woodrough, C. J.). 


WHETHER INDIVIDUAL EMPLOYMENT CONTRACT HAS BEEN 
BREACHED MUST BE DETERMINED IN ARBITRATION, although 
court will determine whether the making of the contract was induced by 
fraud. WDXB, Inc. v. Fellowes, N.Y.L.J., Jan. 2, 1957, p. 10, Friedman, J. 


DISPUTE OVER WHETHER EMPLOYER MAY SUBSTITUTE ONE 
COMPANY FOR ANOTHER IN A COMPARATIVE WAGE SURVEY 
IS NOT ARBITRABLE despite a clause referring to “the interpretation or 
application of any provision of this agreement” where “the construction 
placed upon the agreement by the conduct of the parties in subsequent years 
{after 1947] shows that a change of survey companies has always been 4 
subject for collective bargaining, not a matter for arbitration.” Davenport ». 
Procter @ Gamble Mfg. Co., 27 LA 820 (Ct. of App., 2nd Cir., Swan, C.]J.). 
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REVIEW OF COURT DECISIONS 


DISPUTE OVER EMPLOYER’S RIGHT TO CONTRACT OUT WORK 
IS ARBITRABLE under a clause referring to any dispute over “interpreta- 
tion or enforcement” of the contract. Although the contract did not bar the 
employer from contracting work out, the court held the issue arbitrable 
because “such a practice, if permitted, would nullify the ‘recognition’ and 
other clauses of the agreement, and ultimately throw the company’s regular 
employees out of employment.” The motion to stay arbitration was therefore 
denied. Max Mandel Laces, Inc. v. District 65, Retail, Wholesale and 
Dept. Store Union, AFL-CIO, N.Y.L.J., Nov. 13, 1956, p. 7, Benvenga, J. 


DISPUTE OVER “MANNING” OF NEW MACHINES IS ARBITRABLE 
DESPITE CONTRACT CLAUSE WHICH SAYS SUCH MATTERS 
SHOULD BE “NEGOTIATED,” the court holding: “There is no discernible 
reason, related to the expressed contractual policy and purpose, why differences 


| remaining unsettled after futile negotiations should not be submitted to the 
| arbitral jurisdiction rather than the judicial. Otherwise, the intent and purpose 
| of the agreement as a whole could be set at naught, and there is no tangible 


ground for the inference that the parties intended the agreement should 


/ come to an end if this issue could not be ‘negotiated’.” Newark Publishers’ 


Assn, v. Newark Typographical Union No. 103, 27 LA 396 (New Jersey 


» Supreme Court, Heher, J.) 


COURT WILL NOT DIRECT ARBITRATION OF DISPUTE OVER 


| DISMISSAL PAY WHERE PARTIES HAD MUTUALLY WAIVED 
' THEIR RIGHTS UNDER THE ARBITRATION CLAUSE. Decision of 
) lower court denying a motion to direct arbitration, digested in Arb. J. 1956, 
) p. 165, was affirmed, the court holding that the union’s initiation of court 
) action for dismissal pay constituted a waiver of its right to arbitrate, par- 


ticularly where the union rejected urgent pleas by other unions to join in 


)} prosecution of claim through grievance procedure and arbitration. Interna- 


tional Alliance of Theatrical Stage Employees v. Color Corporation of 


| America, 27 LA 391 (Carter, J.). 


DISPUTE OVER WHETHER A PROVISION OF A COLLECTIVE 


BARGAINING AGREEMENT REQUIRING CERTAIN WORK TO BE 


» DONE EXCLUSIVELY ON THE PREMISES IS LEGAL IS NOT AR- 
| BITRABLE under a clause referring to disputes over “interpretation” of the 


agreement. A declaratory judgment declaring such provision illegal and void as 
violation of both California and Federal anti-trust laws was affirmed. Alpha 
Beta Food Markets v. Amalgamated Meat Cutters and Butcher Workmen of 


| North America, 39 LRR.M 2361 (Cal. Dist. Ct. of App., Second Dist.). 


| COURT DIRECTS ARBITRATION OF DISPUTE OVER HIRING AND 


TRANSFERRING EMPLOYEES BUT FIRST ORDERS TRIAL TO 


| DETERMINE THE MEANING OF “CONSEQUENTIAL DAMAGES” 


IN THE DISPUTED CLAUSE OF THE CONTRACT. The union’s com- 


) plaint that the employer was transferring and hiring employees in violation 


of a collective bargaining agreement providing for arbitration of any contro- 


» versy on the construction of terms and conditions of the contract was 
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arbitrable even if the union sought relief only for consequential damages 
suffered by it, as distinguished from any damages suffered individually by 
its members, because of breaches by the employer of disputed clauses of the 
contract. The court directed arbitration but only after trial on the meaning 
of the disputed contract clause, namely, whether it covered “consequential” 
damages. In referring to the arbitration clause providing for the appointment 
of a third arbitrator by the American Arbitration Association, the court 
said: “Such a provision was intended to submit to persons, familiar with the 
subject, the issue whether the union suffered money damages by the injury 
to its standing, if the professional equipment of its members became impaired.” 
Council of Western Electric Technical Employees-National v. Western 
Electric Co., 238 F. 2d 892 (Second Cir., Hand, C. J.). 


Ill. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


COURT ACTION STAYED PENDING ARBITRATION DESPITE FACT 
THAT PARTY DEMANDING ARBITRATION BREACHED CONTRACT 
BY FAILING TO MAKE PAYMENTS, where the arbitration clause provides 
that “pending the hearing of the arbitration and its conclusion to final 
award, performance under the contract shall continue.” The court held the 
arbitration clause was broad enough to include claims for nonpayment and 
opposing claims for poor and delayed work. In staying court action, the court 
also followed the established rule that arbitration clauses may be enforced 
“even by the party violating the agreement (Stewart Stamping Corp. v. Up- 
richard, 285 App. Div. 953).” Brown-Turner, Inc. v. Complete Machinery & 
Equipment Co., 158 N.Y.S. 2d 959 (Matthew M. Levy, J.). 


COURT ACTION BASED UPON MISREPRESENTATION STAYED 
PENDING ARBITRATION under an agreement between stock broker and 
customer, the court distinguishing this case from Wilko v. Swan, 246 US. 
427, which dealt with issuance of securities and a fraud practiced in inter- 
state commerce and with the violation of the Securities Act of 1933. Rooten 
v. Sartorius & Co., N.Y.L.J., Mar. 14, 1957, p. 5, Greenberg, J. 


COURT OF APPEALS IS WITHOUT JURISDICTION TO REVIEW 
DENIAL OF MOTION TO COMPEL ARBITRATION, SUCH ORDER 
NOT BEING “A FINAL DECISION.” Seller’s contention that under Section 
4 of the Federal Arbitration Act it was for the arbitrator, not the court, to 
decide whether the contract was revoked by buyer because of tardy deliveries, 
was not accepted by the District Court. John Thompson Beacon Windows, 
Ltd. v. Ferro., Inc., 232 F. 2d 366 (Court of Appeals, Dist. of Columbia, 
Fahy, C. J.). 


COURT DIRECTS ARBITRATION TO DETERMINE WHETHER ORAL 
AGREEMENT PERMITTING EMPLOYER TO DO BUSINESS WITH 
ANOTHER FIRM HAS EXPIRED, the court holding that the issue “is one 
that must be decided in the arbitration proceedings and not by the court.” 
Terry Lee Sportswear, Inc. v. Kreindler, N.Y.L.J., November 14, 1956, p. 7, 
Nathan, J. 
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COURT DIRECTS ARBITRATION OF CLAIM OF CUSTOMER 
AGAINST BROKERAGE HOUSE AND ONE OF ITS EMPLOYEES FOR 
NEGLIGENT INVESTMENT ADVICE, despite fact that individual em- 
ployee was not a party to the arbitration agreement. When customer brought 
a suit against a brokerage firm and one of its employees for negligent invest- 
ment advice, a motion to compel the customer to proceed to arbitration was 
granted. The individual employee, though not a party to the arbitration agree- 
ment, applied to the court to be included in the arbitration. As the complaint 
might sound in tort and broker and its employee were joint tort-feasors, the 
court held that the entire claim should not be severed, all the more as the 
customer was unable to resist arbitration. The court therefore granted the 
motion that the employee be made a party to the arbitration proceedings, in 
saying: “Any action in regard to the one inures to the benefit of the other. 
Hence it has been held that despite jurisdictional technicalities a suit against 
both should be entertained in the forum to which one has a right to resort.” 
Starr v. O’Rourke, 159 N.Y.S. 2d 60 (Steuer, J.). 


WHETHER A CONTRACT WAS INDUCED BY FRAUD MUST BE 
DETERMINED BY COURT ACTION BEFORE ARBITRATION CAN BE 
HAD, inasmuch as an issue as to the validity of the contract because of 
alleged fraud induced in its making “is not referable to arbitration; it is one 
for the court to determine (Gruen v. Carter, 173 Misc. 765, aff'd 258 App. 
Div. 712).” Consol. Am. Industries, Inc. v. Robinson, N.Y.L.J., January 9, 
1957, p. 7, Benvenga, J. 


FIRE INSURANCE POLICY-HOLDER IS NOT ENTITLED TO 
SPECIFIC PERFORMANCE OF AN APPRAISAL COVENANT OF 
POLICY WHEN INSURER REFUSES TO PARTICIPATE IN APPRAISAL 
on grounds that the policy-holder misrepresented losses and refused to produce 
documents. The court held, on the other hand, that “if the insurer demands 
appraisal and the insured fails or refuses to comply, the insured forfeits his 
right of action on the policy.” Happy Hank Auction Co., Inc. v. American 
Eagle Fire Insurance Co., 1 N.Y. 2d 534, 154 N.Y.S. 2d 870 (Desmond, J.). 


COURT DIRECTS ARBITRATION OF DISPUTE OVER REINSTATE- 
MENT OF INJURED WORKER INASMUCH AS NLRB HAS NO EX- 
CLUSIVE JURISDICTION, a refusal to arbitrate not being an unfair 
labor practice under the Taft-Hartley Act. Upholsterers International Union 
of North America, Local 101 v. Hoffman Stratford Furniture Corp. of 


Pennsylvania, 39 LRRM 2066 (Pa. Ct. of Common Pleas, Montgomery 
County). 


EMPLOYER MAY NOT SEEK TO BAR FORMER EMPLOYEE FROM 
SOLICITING CUSTOMERS THROUGH AN INJUNCTION BASED 
UPON AN AWARD AND A COLLECTIVE BARGAINING AGREEMENT, 
such remedy being available to the employer in proceedings to confirm the 
award. Merrick Road Cleaners & Dyers, Inc. v. Rodkinson, N.Y.L.J., June 
19, 1956, p. 16, Hill, J. 
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COURT ACTION ON CLAIM OF FRAUD IN INDUCING CONTRACT 
IS BARRED BY ARBITRATION CLAUSE where dispute arose within time 
limit set in contract for arbitration. A contract for the sale of a ship to an 
American corporation by a French corporation provided for arbitration in 
London of “all disputes and/or differences which may arise in connection 
with the fulfillment and/or interpretation” of the contract. The claim made 
in a court action based on fraud in the inducement of the contract, not con- 
trolled by the arbitration clause, was nevertheless barred by the arbitration 
clause, the Circuit Court saying that the buyer “retained the ship and _ has 
never sought to rescind the contract or to tender the ship to . . . [the seller] 
with a demand for return of the purchase price paid.” However, since the 
agreement had limited the right to arbitration to a period of thirty days 
after delivery of the vessel, and the difficulties which gave rise to the dispute 
arose within that period, the fact that arbitration was not sought within the 
same time left the parties, as the Circuit Court said, in affirming dismissal 
of the complaint, “where they found themselves. To hold otherwise would 
be for us to rewrite the contract without power to renegotiate its terms.” 
Reynolds Jamaica Mines, Ltd. v. La Societe Navale Caennaise, 239 F. 2d 689 
(Ct. of App. Fourth Cir., Fahy, C.J.). 


CONTROVERSY OVER SALARY RATES FOR NEW JOBS HELD AR- 
BITRABLE UNDER SECTION 301 TAFT-HARTLEY ACT, the Third 
Circuit Court of Appeals saying: “Time and again it has been held that 
the Norris-LaGuardia Act is not a bar in cases where injunctions are sought 
under the Taft-Hartley Act to enforce a contractual provision in labor 
contracts to submit to arbitration.” Independent Petroleum Workers of New 
Jersey v. Esso Standard Oil Co., 235 F. 2d 401 (Ct. of App. Third Cir, 
Kalodner, C. J.). 


COURT WILL NOT DIRECT ARBITRATION UNDER CONTRACT 
WHICH IS TO BECOME EFFECTIVE ONLY UPON ADOPTION BY 
EMPLOYER OF A WELFARE PLAN where such a plan has not yet been 
put into efffect. The court held that since the fund was “a condition to th 
agreement taking effect,’ the contract must be deemed not yet binding 
M. Wolozin, Inc. v. Amalgamated Union, Local 5, U.A.W., N.Y.L.J., Januay 
18, 1957, p. 7, Steuer, J. 


COURT ACTION FOR SEVERANCE PAY BARRED WHERE ARBITRA- 
TION PROCEDURE OF CONTRACT WAS NOT FOLLOWED. Displace- 
ment allowance by car cleaners cannot be claimed from a railway company 
in a court action for breach of the collective bargaining agreement which 
provides that any dispute “may be referred by either party’ to arbitration 
In dismissing the court action the court held that the claimants had to e& 
haust the arbitration procedure which was available to them under the 
agreement. The court referred to the case of Holderby v. International Union 
of Engineers, 45 Cal. 2d 843, 291 P. 2d 463, in characterizing the arbitration 
procedure as “based on a practical approach to the solution of interna 
problems, complaints and grievances that arise between parties functioning 
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CT pursuant to special and complex agreements or other arrangements. They make 
‘ime possible the settlement of such matters by simple, expeditious and inexpensive 
) an procedures, and by persons who, generally, are familiar therewith. Such 
1 in — internal remedies are designed not only to promote the settlement of griev- 
tion fF} ances but also to promote more harmonious relationships, and the courts look 
1ade F with favor upon them.” Williams v. Pacific Electric Railway Co., 27 LA 
con- Ff) 754 (Cal. Dist. Ct. of Appeal, Second Dist., Fourt, J.). 

ition FF 


has : COURT ACTION ON ALLEGED SENIORITY RIGHTS VIOLATION 


er] BARRED, where arbitration clause of contract provides remedy. The Ten- 
the nessee Supreme Court affirmed a decree sustaining the demurrer of the 
days 


4 company that the collective bargaining agreement provided the remedy 
pute B) which they must pursue. Jenkins v. Atlas Powder Co., 27 LA 778 (Tenn. 


| the Sup. Ct., Tomlinson, J.). 
Lissal 


‘ould 
ms.” 
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COURT STAYS ACTION BY INDIVIDUAL EMPLOYEE TO RECOVER 
OVERTIME PAY inasmuch as collective bargaining agreement contains 
arbitration clause, the court holding that this ruling is not affected by the 
fact that the parties to the collective bargaining contract are the employer 
and the union, rather than the employer and individual employees. Spilkewitz 


AR. v. Pepper, 159 N.Y.S. 2d 53 (Silverman, J.). 





“hird 
= | ACTION BY INDIVIDUAL EMPLOYEE STAYED PENDING ARBITRA- 
ae ; TION DESPITE EMPLOYEE’S CONTENTION THAT ONLY COMPANY 
abor 


5 OR UNION CAN INVOKE ARBITRATION where the employee attempted 
to enlist the aid of his union. The court held that the employee was bound 
“by this selection of procedure” and that “where the employee seeks to 
harvest the benefits of the contract, there appears to be no precedent to 
authorize such an individual to side-step the arbitration obligations of the 
ACT f contract.” Wall Street Club, Inc. v. Miguel Goni-Moral, N.Y.L.J., December 
© 31, 1956, p. 5, Greenberg, J. 


o the | INDIVIDUAL EMPLOYEES PERMITTED TO INTERVENE IN ARBI- 
ding. TRATION AFFECTING THEIR SENIORITY RIGHTS, despite fact that 
contract was between employer and union, both of whom objected to inter- 

vention by individual employees. The dispute over seniority rights arose 
| from a “phony” maneuver carried out by collusion between the company 
TRA- and the officials of the union in 1949. In referring to an article by Professor 
place- Arthur Lenhoff (Arb. J. vol. 9 p. 3), and New York case law dealing with 
apany the rights of individval employees in arbitration, the court found that 
which the case of the intervenors should “be placed before the arbitrator by their 





ation. BH own as well as the union’s representatives. It is difficult to see how the 
to ¢x BH company or the union will be harmed in this particular controversy by having 
r the & all parties before the arbitrator and bound by his decision. I have concluded 
Unior therefore that in this particular case, justice will be served by permitting the 
ration # intervention.” Iroquois Beverage Corp. v. Int’l Union of United Brewery, 


ternal Flour, Cereal, Soft Drink and Distillery Workers of America, 159 N.Y.S. 
ioning BH) 2d 256 (Supreme Court, Erie County, Williams, J.). 
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COURT DIRECTS ARBITRATION DESPITE FAILURE OF UNION 
TO ENTER INTO NEGOTIATIONS ON DISPUTED QUESTIONS and 
despite employees’ participation in a strike alleged to be in violation of 
contract, the court holding that “such act or acts are insufficient to constitute 
a rescission or termination of the agreement. . . . The effect of the alleged 
violations is properly a matter for the determination of the arbitrator.” 
Furriers Joint Council of N.Y. v. Mendel Rosenzweig Fine Furs, Inc., 
N.Y.L.J., February 19, 1957, p. 6, Greenberg, J. 


PARENT UNION NEED NOT JOIN LOCAL UNION IN DEMAND FOR 
ARBITRATION where collective bargaining agreement designates the parent 
union, acting through its agent, the local union, as party of the second 
part. Upholsterers’ International Union of North America, Local 101 1, 
Hoffman Stratford Furniture Corp. of Pennsylvania, 39 LRRM 2066 (Pa. 
Ct. of Common Pleas, Montgomery County). 


COURT ACTION TO COMPEL REINSTATEMENT BARRED DESPITE 
FAILURE OF UNION TO INVOKE ARBITRATION PROVISION UN- 
TIL ALMOST FOUR YEARS AFTER DISCHARGE. The discharge was 
deemed by the union to be for just cause until, four years later, an assistant 
business agent demanded arbitration. The court held that the arbitration 
procedures were not properly invoked but that this failure did not make 
court action available. The judgment dismissing the action was confirmed. 
Garner v. KMTR Radio Corp., 27 LA 594 (Cal. Dist. Ct. of App. Second 
Dist., Shinn, P.J.) 


UNION WAS NOT DEPRIVED OF RIGHT TO ARBITRATE WHEN 
EMPLOYEES WHO HAD BEEN ACCUSED OF DISHONESTY WERE 
BROUGHT IN AS THIRD-PARTY DEFENDANTS IN AN ACTION ON 
AN INSURANCE BOND BETWEEN EMPLOYER AND THE INSUR- 
ANCE COMPANY. Said the court: “A third-party action does not deprive 
a contracting party from obtaining the right to arbitration where there exists 
a present controversy which was within the intended scope of arbitration at 
the time of the contract.” West Side Tobacco and Confectionery Corp. % 
Fidelity and Deposit Co. of Maryland, 156 N.Y.S. 2d 62 (Conlon, J.). 


FORMER EMPLOYEE’S ACTION FOR DECLARATORY JUDGMENT 
WILL NOT BE STAYED PENDING ARBITRATION where union repre- 
sentatives on arbitration board prejudged case against him. Employee, having 
been discharged for dishonesty, sought, by means of a declaratory judgment, 
to prevent his former employer from advising prospective employers of the 
reason for his discharge. The union representatives on the board of arbitra- 
tion acknowledged that the discharge was for just cause. Under the circum- 
stances, the court said, “equity should and will retain jurisdiction.” Donnell 


v. United Fruit Co., N.Y.L.J., February 27, 1957, p. 7, Saypol, J. 
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IV. THE ARBITRATOR 


| ARBITRATOR IS NOT DISQUALIFIED BY FACT THAT HE HAD 
» ONCE REPRESENTED A FIRM WHICH IS NOW REPRESENTED BY 
ATTORNEY FOR ONE OF THE PARTIES. This circumstance, said the 
} court, was not such as to establish by inference or otherwise that he was par- 
© tial in making his award. Dulien Steel Products Inc. of Washington v. M/S 
The Ogeka, 147 F. Supp. 167 (Dist. Ct. Washington, Lindberg, D.J.). 


» COURT WILL APPOINT ARBITRATOR IN PLACE OF SOLE ARBI- 
» TRATOR NAMED IN PARTNERSHIP AGREEMENT WHEN THE LAT- 
) TER BECOMES UNAVAILABLE, inasmuch as this authority of the court 
a is provided for by statute (sec. 1452 C.P.A.). The court held that the New 
» York Arbitration Statute must be deemed an implied term of every agree- 
>» ment made in New York. Even if the statute were not <pplicable, the court 
> held, substitute appointments would be made, for the parties “must be deemed 
§ to have known that the vicissitudes of life are such that he was apt to be- 
© come unavailable as time moved on.” The court added: “The intention to 
arbitrate is the dominant intention, the personality of the arbitrator being 
an auxiliary incident rather than the essence, and . . . frustration of that 
> dominant intention is not to be permitted merely because the precise method 
F of accomplishing that intent has become impossible; and under those cir- 
) cumstances the court may give effect to the dominant intention through the 
® agency of an arbitrator chosen by itself.” Ballas v. Mann, 3 Misc. 2d 445 
= (Walter, J.). 


» COURT WILL APPOINT IMPARTIAL ARBITRATOR WHEN ONE 
» PARTY-APPOINTED ARBITRATOR REFUSES TO MEET WITH 
» ANOTHER AND DESIGNATE THE THIRD ARBITRATOR IN AC- 
= CORDANCE WITH ARBITRATION CLAUSE. The court, holding that 
» sec. 1452, C.P.A. authorizes such appointment, said: “The obligation to ar- 
) bitrate may not be frustrated so easily. The respondent’s appointment of their 
| arbitrator is complete refutation of their present contention that no dispute 
: exists or that it has not been stated in sufficient detail.” Diamond v. Lieblein, 
q N.Y.L.J., January 15, 1957, p. 6, Hofstadter, J. 


7 ARBITRATION DIRECTED DESPITE RESIGNATION OF THREE AR- 
| BITRATORS PRIOR TO AN AWARD inasmuch as there was no manda- 
tory time limit on the arbitrators for making the award. The court overruled 
| Chancery Division which had held that there was no requirement to re- 
) Submit the controversy to arbitration if the arbitrators failed to render an 
| award. In reversing, the court said: “The whole arbitration act aims to make 
} an arbitration agreement a binding instrument (N.J.S.A. 2A:24-1) and also 
} to authorize the court to effectuate it, and hence to compel arbitration under 
the circumstances presented. Indeed, N.J.S.A. 2A:24-3 by its terms em- 
Powers the court to ‘direct that the arbitration proceed’ where one of the 
parties fails to perform the agreement to arbitrate. It must be borne in mind 
that the very design of a contract of arbitration is to secure an effective 
» ward from the arbitrators to be appointed. See Public Utility Workers, 35 
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N.J. Super. at 420. Where arbitrators resign before making that award, the 
contract remains unsatisfied. Accordingly, in order to effectuate the agree. 
ment, the court may on their resignation require a matter to be submitted 
to new arbitrators.” The court further held that though it had the power 
to compel the parties to resubmit to arbitration where arbitrators had re. 
signed, the exercise of such power is discretionary. The court, in exercising 
such power and directing arbitration again, said: “The process of arbitration 
is heavily dependent on the character of the umpire who makes the deter- 


mination. In the very nature of things he must be attuned to the ethical | 


or legal considerations involved in a just valuation of the respective claims 
And, more than that, in complicated matters he must have the perception 
and diligence to clarify and unravel the issues, and the force of mind to 
resolve every phase of them according to their desserts. However, the Chancery 
Division in exercising its discretion as to whether or not to order a second 
submission to arbitration need not concern itself with the merits, in general, 
of the arbitration process. The Legislature has spoken on that matter; the 








law favors the process. We think that under the circumstances presented 


here, the court clearly should have, in the exercise of its discretion, ordered 
arbitration in pursuance of the defendant’s motion for that purpose.” Ench 
Equipment Corp. v. Enkay Foods, Inc., Superior Court of New Jersey, App 
Div. A-626-55, A-703-55, February 4, 1957, Clapp, S.J.A.D. 


COURT WILL NOT APPOINT THIRD ARBITRATOR WHEN TWO 
PARTY-APPOINTED ARBITRATORS HAVE NOT MADE AN EFFORT 
TO DO SO IN ACCORDANCE WITH THE ARBITRATION AGREE- 
MENT. Said the Appellate Division in a unanimous decision, reversing the 
designation of a third arbitrator by Special Term: “The arbitrators failed to 
follow such method [specified in the contract]. It was their obligation to at- 
tempt to designate a third arbitrator and they failed to perform their duty 
when they did not make such an attempt. This is not the case where a 
court may designate when a ‘party’ fails to avail himself of a method, nor 
is it a case where there is a ‘lapse’ within the meaning of the section. It is 
clearly a failure of the arbitrators to perform the duties assumed by them 
through their acceptance of the office of arbitrators. It is our view that 
§1452 required that the method set forth in the contract for appointing th: 
third arbitrator be followed, see L. @& R. Hewett Construction Corp. 1. 
Ausnit, App. Div., 121 N.Y.S. 2d 263, and that the court should act only 
when it appears that these two arbitrators attempted to and could not reach 
an agreement on the third arbitrator.” M.A.G. Productions, Inc. v. Motion 
Picture Management Corp., 3 A.D.2d 660, 158 N.Y.S. 2d 859 (First Dept. 


COURT WILL NOT NAME ARBITRATOR FOR A PARTY WHO HAS 
NOT YET EXHAUSTED HIS RIGHT TO MAKE THE CHOICE HIM- 
SELF. An employee, pursuant to an employment contract, named his arbi- 
trator but arbitration proceedings were delayed almost four and a half 
years by the employer who contested the validity of the contract. When it 
was finally determined that the arbitration should proceed, the person 
originally selected by the employee was unable to serve, whereupon he ap 
pointed another arbitrator. However, Special Term granted a motion by the 
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employers to vacate the employee’s second designation and selected an arbi- 


ree. trator for the employee. In a unanimous decision of the Appellate Division 


itted é the order was reversed, the court holding that the employee had not ex- 
ywer q hausted his right to appoint an arbitrator of his own choosing. “There had 
ref been no neglect or failure by petitioner to exercise his right to appoint an 
ising § arbitrator, or any lack of co-operation on his part in the arbitration, which 
tion Ff could be characterized as a lapse in the naming of an arbitrator.” Grainger 
ter- v. Shea Enterprises, 3 A.D. 2d 139, 158 N.Y.S. 2d 736 (First Dept.). 

nical Fy 

im V. THE PROCEEDINGS 


1 to |) EXAMINATION BEFORE TRIAL CANNOT BE HAD IN ARBITRATION 
cery 2 PROCEEDINGS EXCEPT UNDER “EXTRAORDINARY CIRCUM- 
STANCES.” Said the Appellate Division, First Dept., in a unanimous opinion 
eral. on March 12, 1957: “Examination before trial under court aegis should not 
the be granted in such [arbitration] proceedings except under extraordinary cir- 
nted | cumstances such as the demonstrated need of reaching a witness or evidence 


cond 


2 esse RK 


ered We Which is unavailable without a court order. Necessity rather than convenience 
Rach > should be the test. This view is dictated by the consideration that an arbi- 
App. a tration proceeding is, except in specified particulars, outside the court realm 
© and jurisdiction—deliberately so taken out of the court by choice and com- 
BH mitment of the parties. Arbitration is subject to its own rules and practices 
‘WO f) at variance with court procedures. It is supposed to be a complete pro- 


RT FF ceeding, without resort to court facilities, for handling and disposing of a 
EE- ff) controversy submitted to arbitration. It would be generally incompatible with 


+ the the nature and scope of an arbitration proceeding to allow a shift to the 
d to court forum of that part of a proceeding relating to the prehearing examina- 
> at 7 tion of witnesses or collection of evidence. . . . We do not suggest that it 
duty is inappropriate to have examinations before hearings in arbitration proceed- 
re a ings or that such examinations can not appropriately be arranged by the 
. nor Ff parties or directed by the arbitrators without resort to the court. We do hold 
It is) that apart from a showing of the necessity of court intervention, an examina- 
them §) tion before trial should not be directed by the court.” An order of Special 
that —) Term which had granted an order for examination was therefore reversed. 
y the Burkin v. Katz, N.Y.L.J., March 21, 1957, p. 1. 

pb. v, 


only fF ARBITRATORS MAY DETERMINE PROCEDURES FOR HEARINGS. 
reach f AWARD CONFIRMED WHERE PARTY PARTICIPATED IN ARBITRA- 
otion TION, the court holding that award which included damages for non- 
pt.). f performance did not involve loss of constitutional rights. A construction con- 
tract providing for arbitration of “any disagreement arising out of this con- 





HAS If tract and from the breach thereof” gave rise to an arbitration proceeding 
IM- where the award included damages for breach of the contract for non- 
arbi- performance. The judgment confirming the award was affirmed by the Su- 


half preme Court of Oregon. A challenge that the defendant was denied his 
en it constitutional rights to due process was refuted, the court saying: “Since the 
erson record discloses that the defendant appeared and was heard upon all matters 
> ap and proceedings in the trial court, we can only assume he is referring to 
y the the proceedings before the arbitrators. The arbitration and award statutes 
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of this state do not attempt to set out the procedure to be followed before 
the arbitrators. In this proceeding, the parties agreed under Article 19 that 
‘the arbitration shall be held under the Standard Form of Arbitration Pro- 
cedure of The American Institute of Architects or of the Rules of the Ameri- 
can Arbitration Association.’” Gamble v. Sukut, 302 P. 2d 553 (Supreme 
Court of Oregon, Perry, J.). 


COURT ISSUES LIEN FOR ATTORNEY AGAINST ARBITRATION 
AWARD GRANTING VACATION PAY TO EMPLOYEES. Attorney rep- 
resenting union in arbitration for the payment of vacation pay due its mem- 
bers acquired a lien for his services on the arbitration award for the vacation 
pay on a pro rata basis. Though the union members as beneficiaries of the 
award were not parties to the proceedings, the union as their representative 
had the duty and right to bring the arbitration proceeding and therefore also 
the right to retain the attorney. The latter acquired a lien upon the award. 
In re Flemma (United Textile Workers of America, AFL v. Empire Worsted 
Mills, Inc.), 28 LA 94 (N.Y. Supreme Court, Chautauqua County, Rowe, J.). 


Vi. THE AWARD 


DE NOVO AWARD CONFIRMED WHEN MADE IN ACCORDANCE 
WITH RULES OF DIAMOND TRADE ASSOCIATION, particularly where 
right of the Association’s Appeal Board to hear the matter de novo was not 
challenged by either party. A broker’s claim for compensation for bringing 
together diamond merchants in purchase opportunities involving diamond 
purchases in Africa, was submitted to the Arbitration Chamber of the 
Diamond Trade Association of America, as provided by the by-laws and 
trade rules. The award denied the broker’s claim on the ground that the 
Arbitration Board lacked jurisdiction. However, the Arbitration -Appeal Board 
of the trade association rendered an award in favor of the broker. Said the 
court: “There was no requirement upon the Board to classify or explain 
the grounds of the award. When disputants proceed to arbitration they waive 
the application of the rules of evidence and submit questions of law to in- 
terpretation by the arbitrators.’ Dembitzer v. Gutchen, 3 A.D. 2d 211, 159 
N.Y.S. 2d 327 (First Dept., Frank, J.). 


AWARD IS BINDING WHERE PARTIES ELECTED TO ARBITRATE 
THEIR BOUNDARY DISPUTE AFTER FIRST HAVING INSTITUTED 
COURT ACTION. A unanimous award was challenged on the ground that 
the surveyors did not accept “the established rules and laws of surveying 
and construction,” as provided in the submission. Setting aside of the award 
was, however, denied by the court, and that judgment was affirmed, the 
court saying: “The parties to this suit had their choice of trying their 
boundary suit before the district court or submitting their dispute to arbi- 
tration. They chose the latter course and the disappointed party can not 
now have his trial by the ordinary judicial processes. He has settled his 
boundary by agreement and can not now litigate the issue.” Alderman v. 
Alderman, 296 S.W. 312 (Court of Civil Appeals of Texas, San Antonio, 
Norvell, J.). 
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COURT WILL NOT REVIEW ARBITRATOR’S FINDING OF FACT. 
An award determining that three employees were improperly laid off and 
that two of them were entitled to certain additional compensation could not 
be impeached where the “employer has failed to establish that there was 
any misconduct on the part of the arbitrator.” The award was consequently 
confirmed. Columbia Surgical Instrument Corp. v. Local 485, I.U.E., AFL- 
CIO, N.Y.L.J., December 10, 1956, p. 12, Cone, J. 


COURT WILL NOT REVIEW ARBITRATOR’S FINDING OF LAW OR 
FACT, the court saying it “is without power to vacate or modify an award 
merely because of disagreement with matters of law or facts determined by 
the arbitrators. . . . Further there should be great hesitation in upsetting an 
arbitration award.” Dulien Steel Products, Inc. of Washington v. M/S The 
Ogeka, 147 F. Supp. 167 (Dist. Ct., Washington, Lindberg, D.J.). 


AWARD CONFIRMED WHEN “IN FULL SETTLEMENT OF ALL 
CLAIMS SUBMITTED TO THIS ARBITRATION,” the court saying: 
“This award was sufficiently definite and complete to dispose of all claims 
submitted to and heard by the arbitrators and included both the original 
claim of Nager and the counterclaims and set-offs of Publishers. In thus dis- 
posing of all claims submitted by both parties for arbitration it may not be 
said that the arbitrators were guilty of any misbehaviour by which the rights 
of Publishers were in any way prejudiced or that the award was in excess 
of their powers or involved the imperfect execution of such powers that 
a mutual, final and definite award upon the subject matter submitted to 
them was not made.” Nager Electric Co. v. Publishers Printing-Rogers Kel- 
logg Corp., N.Y.L.J., February 18, 1957, p. 11, Rabin, J. 


AWARD CONFIRMED WHEN PARTY, HAVING BEEN SERVED PER- 
SONALLY WITH NOTICE OF ARBITRATION in accordance with sec. 
1458 (2) CPA, did not move for stay of arbitration. The court held that 
the making of the contract cannot be contested on a motion to confirm the 
award. Trustees of the Health Fund of the Fur Mfg. Industry v. Rodin, 
N.Y.L.J., January 9, 1957, p. 7, Hofstadter, J. 


INTEREST ON AN AWARD FROM ITS DATE PURSUANT TO SEC- 
TIONS 480 AND 1464, C.P.A. CANNOT BE AVOIDED BY PAYING 
MONEY INTO COURT PENDING AN APPEAL FROM THE ORDER 
CONFIRMING THE AWARD. Oursler v. Cole, N.Y.L.J., January 28, 1957, 
p. 7, Hofstadter, J. 


N. Y. JUDGMENT CONFIRMING AWARD IS ENFORCEABLE IN IL- 
LINOIS despite fact that no court order was sought compelling arbitration. 
Dispute between Illinois buyer and New York seller on the quality of dates 
was submitted to arbitration in New York under the rules of the Association 
of Food Distributors. An ex parte award in favor of the New York seller 
was confirmed by the New York Supreme Court. This judgment was entitled 
to full faith and credit in Illinois as determined in previous decisions of 
both state and federal courts in Illinois. The court further held that the 
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seller had the right to proceed to arbitration without first asking the court 
for an order compelling arbitration, since sec. 1450 N.Y. C.P.A. (“may pe- 
tition” and not “shall petition”) makes such order directing arbitration 
“merely permissive in nature and by no means mandatory” and “not a con- 
dition precedent to the institution of arbitration proceedings.” Pan American 
Food Co. v. Lester Lawrence & Son, Inc., 147 F. Supp. 113 (Dist. Ct. 
N. D. Illinois, Campbell, D. J.). 


AN AWARD TO THE EFFECT THAT COST OF LIVING INCREASES 
MAY PIERCE TOP OF RATE RANGE WAS NOT SO “INDEFINITE, 
UNCERTAIN AND CONFUSING?” as to render it incapable of execution. 
Award was therefore confirmed. Zukowsky v. Chemical Fabrics Co., N.Y.L.J., 
December 26, 1956 p. 8, Friedman, J. 


AWARD FIXING SENIORITY DATE FOR AN EMPLOYEE EARLIER 
THAN THAT WHICH HAD FORMERLY BEEN SET WAS VACATED 
AS GOING BEYOND THE SCOPE OF SUBMISSION. The fact that em- 
ployer participated in arbitration and did not object to arbitrators’ findings 
was held not controlling inasmuch as the award adversely affected other em- 
ployees whose relative places on the seniority roster were lowered. Interna- 
tional Union of Electrical, Radio & Machine Workers, AFL-CIO, Business 
Machine and Office Appliance Mechanics Conference Board, Local 459 ». 
Remington Rand Division of Sperry Rand Corp., N.Y.L.J., January 23, 1957, 
p. 7, Steuer, J. 


AWARD DIRECTING AN INDIVIDUAL EMPLOYER AND A COR- 
PORATION TO CONTRIBUTE TO A WELFARE FUND WAS CON- 
FIRMED where employer conceded corporate liability but denied individual 
liability. Fisher v. Douglas of California, Inc., N.Y.L.J., January 3, 1957, 
p. 6, Lupiano, J. 


AWARD CONFIRMED DIRECTING COMPANY TO AUTHORIZE IN 
WRITING EXAMINATION OF BOOKS AND RECORDS IN CUSTODY 
OF DISTRICT ATTORNEY. Inasmuch as the agreement expressly provided 
for examination of records, the court held, “authorization cannot be un- 
reasonably withheld.” Minkoff v. Harry Brown Dresses, Inc., N.Y.L.J., March 
8, 1957, p. 6, Dineen, J. 


AWARD DIRECTING CONTINUATION OF PAST PRACTICE CON- 
FIRMED AS NOT BEING VAGUE OR INDEFINITE. A dispute over the 
alleged violation of a collective bargaining agreement by a magazine distribu- 
tor who permitted non-union sales promotion men to deliver pocket books in 
station wagons, called ‘“Bookmobiles,” lead to an award which permitted 
such employees, without protest by the union, “to continue to perform their 
work in the manner in which it was done in the past, prior to the introduc 
tion of the so-called ‘Bookmobile,’ with each such employee to be permitted 
to carry a reasonable number of pocket books as initial stock for each day's 
trip.” The court did not sustain the challenge of the union that this award 
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was vague and indefinite. In confirming the award, the court said: “What 
is ‘reasonable’ is as definite in the instant context as it is in other relation- 
ships of business, of employment and of law. That there may be a dispute 
as to what has been done in the past or what is reasonable in the circum- 
stances of this narrow area of service of these employees—which. dispute 
may have to be resolved by negotiation or arbitration under the contract— 
does not mean that the present award is tainted with lack of finality.” Feld- 
man v. Rockaway News Supply Co., 157 N.Y.S. 2d 671 (Matthew M. Levy, 
J.). 


COURT WILL NOT MODIFY AN AWARD, ON A MOTION TO CON- 
FIRM, WITH RESPECT TO WITHHOLDING OF FEDERAL INCOME, 
SOCIAL SECURITY, AND UNEMPLOYMENT INSURANCE TAXES. 
Said the court: “It is not the province of this Court to make any direction 
in reference to the same. The U.S. Director of Internal Revenue is not a 
party to this proceeding. Whether Federal income taxes and Social Security 
taxes chargeable to the employees should be withheld or unemployment in- 
surance taxes paid must of course be determined by the U.S. Statutes and 
Regulations. If there is any question concerning these items, it is suggested 
that the employer request a ruling from the proper department of the Federal 
government and follow the same.” United Textile Workers of America, AFL uv. 
Empire Worsted Mills, Inc., 28 LA 95 (N. Y. Supreme Court, Chautauqua 
County, Rowe, J.). 


AWARD REMANDED TO ARBITRATORS FOR CORRECTION OF IN- 
ADVERTENT ERROR IN COMPUTATION. An award on the amount 
of molasses loss, apparently taken from brief of one party, was based upon 
a system of calculation which the arbitrators had expressly rejected. The 
theory of computation which the arbitrators favored would have resulted 


| in a finding of approximately half the amount. As this was an inadvertence 


of the arbitrators, a remanding of the matter to the same arbitrators was 


| confirmed by the Appellate Division which said: “Actual partiality toward 


the respondents would not have manifested itself in this manner, that is, by 
the assignment of a theory of damage which would produce a figure of about 
half of that which respondents’ theory would produce, followed by the al- 
lowance of a figure so easily demonstrable to be completely at variance with 
the assigned theory.” First National Oil Corp. v. Arrieta, 2 A.D. 2d 590, 157 
N.Y.S. 2d 313 (Second Dept. Wenzel, J.). 


COURT ACTION FOR DAMAGES RESULTING FROM ALLEGED 
CONSPIRACY AND WRONGFUL ACTS NOT AFFECTED BY ARBI- 
TRATION AWARD WHICH HELD A MANUFACTURER OF DRESSES 
JUSTIFIED IN DISMISSING A CONTRACTOR. The court held that this 
award did not bar court action since the issue before the court was not 
the same as that before the arbitrator. The court added, however, that the 
award “may be receivable in evidence on the trial of this action, insofar as 
it is determinative of relevant facts.” Feinstein v. Carl-Dress Corp., 156 
N.Y.S. 2d 636 (Supreme Court, Westchester County, Eager, J.). 
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(Continued from Page 2) 


special services they needed within the general farmework of estab- 
lished rules. 

Not the least of Mr. Braden’s contributions to arbitration was his 
work in the field of education. There are now in the United States 
thousands of men and women influential in industry, labor, and the 
professions, who are applying the procedures for peaceful co-existence 
with fellow Americans they learned in Mr. Braden’s classrooms, from 
his speeches at organizations of all kinds, and from his written works. 


“No man contributed more to the spread of arbitration 
as a peaceful method of settling labor and commercial dis- 
putes than J. Noble Braden,” wrote the New York Times in 
an editorial on February 18. “His death ended more than 
three decades of missionary work dedicated to the volun- 
tary acceptance of impartial machinery for resolving con- 
flicts that otherwise would have resulted in strikes or costly 
litigation. A quiet man, little known to the public, he had 
earned among experts the title of ‘Mr. Arbitration.’ One of 
his monuments is the fact that nine out of every ten labor- 
management contracts now specify that disputes shall be 
settled through arbitration rather than strikes or lockouts. 
It is to be hoped that his passing will not halt the plans he 
had set in motion in the American Arbitration Association 
for educational programs intended to make the arbitration 
process even more scientific and even more successful.” 


“Mr. Arbitration” will be sorely missed, but, as the New York 
Times suggests, the cause for which he gave his energies will con- 
tinue to advance. Due in large part to the special genius of Mr 
Braden for making friends and for channeling the aims of arbitration 
into organized forms, there are now thousands of friends of arbi- 
tration and users of arbitration clauses who will share the loss and 
carry on the work. 

That the arbitration movement will not suffer a set-back was 
demonstrated by the immediate reaction to the news of Mr. Braden’s 
death. The following messages are typical of the hundreds received 
from organizations and individuals in all walks of life and fields 
of activity. 
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J. NOBLE BRADEN 


We of the International Union of Electrical Workers, AFL-CIO 
have been deeply shocked to learn of the passing of J. Noble Braden. 
I counted Noble as a personal friend and my fellow officers in I.U.E. 
and AFL-CIO esteemed him as one of the major contributors to in- 
dustrial peace and union-management understanding in our time. 

More than any other man Noble Braden brought about an ac- 
ceptance by labor and by management of the principles and practices 
of arbitration. It is to him more than anyone else that we can attribute 
the fact that more than ninety percent of all collective bargaining 
contracts now contain provision for impartial arbitration. We can 
never know how many thousands of disputes and strikes Noble 
Braden’s work helped avert, nor can we ever fully assess how many 
peaceful union-management relationships exist today because of the 
acceptance of his philosophy. We of the labor movement have lost 
a close friend and labor-management amity has lost an invaluable 
advocate. All of us in labor and management alike live in a better 
and more rational society because of Noble Braden’s priceless con- 
tributions. 

JAMES B. CAREY, President 
International Union of 
Electrical Workers, AFL-CIO 


The Council of Actors’ Equity Association at its Meeting on 
February 19th, adopted the following resolution which we would 
appreciate your conveying to the other Officers and Board Members 
of the American Arbitration Association: 

WHEREAS, J. Noble Braden died on February 15, 1957; and 


WHEREAS, he was for more than thirty years an outstanding ex- 
ponent of the practice of arbitration as a method for the settlement 
of disputes; and 

WHEREAS, as Executive Vice-President of the American Arbitration 
Association, he labored mightily to bring peace to the American 
theatre; and 

WHEREAS, in that process he was ever a sincere and perceptive 
friend of the Actors’ Equity Association: 

NOW, THEREFORE, BE IT RESOLVED, that the Council of the 
Actors’ Equity Association recognizes that in the passing of J. Noble 
Braden the field of arbitration, the world of the theatre and the 
Actors’ Equity Association have lost an able executive, a man of 
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extraordinary vision and integrity and a true and unwavering friend; 
and 
BE IT FURTHER RESOLVED that this Council notes with sorrow 
and regret his untimely departure from this scene; and 
BE IT FURTHER RESOLVED that the Council orders that this 
expression of its feelings be spread upon the Minutes of this Meet- 
ing; and that they be conveyed to his family and his colleagues of 
the American Arbitration Association. 
ANGUS DUNCAN, Executive Secretary 
Council, Actors’ Equity Association 


I was attending a meeting in Chicago on Sunday when one of 
our members who had just come out the night before asked me if 
I had heard about the passing of Noble Braden. Actually, I had 
not, and I was deeply shocked. 

On behalf of our own Arbitration Board, our Board of Directors 
and, in fact, our entire membership, I want to convey our deep 
sympathy to all of you in AAA over the loss that you have sustained. 
Noble Braden was held in very high esteem by everyone in this Asso- 
ciation who knew him. I am sure that his passing will leave a void 
that will be very difficult to fill. 

T. R. SCHOONMAKER, Executive Secretary 


Association of Food Distributors 


I was shocked and grieved to learn of the death of Noble Braden. 

It is a serious loss to all of his friends, and to the Association in 
particular. To me personally it is a very great loss, because Noble 
was one of those who opened my eyes to so many aspects of arbi- 
tration. It was always a pleasure to work with him. 

CHARLES D. BREITEL, Associate Justice 

Supreme Court, Appellate Division, 

First Department 


I learned with regret of the death of Mr. J. Noble Braden and 
wish to offer my own and the University’s condolences to the officers 
and directors of the American Arbitration Association. Fordham 
gratefully acknowledges his assistance to us on many occasions in 
connection with the conferences on arbitration and labor relations 
that we have conducted. 


LAURENCE J. McGINLEY, S. J. 
President, Fordham University 
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J. NOBLE BRADEN 


The Board of Directors, Officers and Members of the American 
Spice Trade Association wish to extend to the American Arbitration 
Association their most sincere condolences on the passing of your 
Executive Vice President, J. Noble Braden. 

During the course of years when this Association was establishing 
the method of arbitration presently in effect, Mr. Braden was of 
inestimable assistance to this industry. The time he so willingly de- 
voted to our arbitration problems and the background of experience 
and wisdom which he imparted so freely will not soon be forgotten. 

STEWART P. WANDS, Executive Secretary 
American Spice Trade Association 


It was with great regret that we learned of the sudden death 
of Mr. J. Noble Braden. His leadership over the years was responsible 
in no small degree for the increasing acceptance of the principle of 
arbitration and his untimely death is a real loss to the country at 
large. 

We wish to join with his many friends in expressing to you, 
and his other associates, our sorrow at his passing. 

WILLIAM S. SWINGLE, President 
National Foreign Trade Council, Inc. 


We mourn the untimely passing of J. Noble Braden, whose fore- 
sight, determination and energy in the interests of arbitration have 
been an inspiration to those of us who serve in that field and were 
privileged to know him. His gracious personality and untiring devo- 
tion to the cause of arbitration leave us with lasting memories. 

Noble Braden will be missed by all friends of arbitration, but 
the widespread acceptance of the arbitration principle for the settle- 
ment of disputes will serve as a monument to his efforts and accom- 
plishments during a lifetime of service. 

H. A. SHERMAN, Secretary-Treasurer 
General Arbitration Council 
of the Textile Industry 


We deeply regret to announce to the membership that J. Noble 
Braden passed away quite suddenly on February 15th. 

Noble, as Executive Vice President of the American Arbitration 
Association, had a deep interest in the Academy from its very incep- 
tion and was a close personal friend of almost every member. He 
was devoted to arbitration and everyone identified with it. He was 
“Mr. Arbitration” himself. 
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We will miss him. All those who knew him so well will in the 
days to come realize how great was his contribution to a cause for 
which he truly laid down his life. 

BERT L. LUSKIN, Secretary 
National Academy of Arbitrators 


I have just learned with great regret of the death of Mr. Braden 
and extend to you and his other colleagues my sympathy. I am con- 
scious that the American Arbitration Association has suffered a 
great loss. 

I have been in touch with Mr. Braden during his entire service 
of the Association and have received continuing assistance in the de- 
velopment of the arbitration policies and documents of the American 
Institute of Architects. 

I am sure the AAA will continue to be of help to the AIA 
but we will miss the friendly cooperation of Mr. Braden. 

WILLIAM STANLEY PARKER 
Consultant on Contract Procedure 
American Institute of Architects 


I was shocked and grieved to receive your telegram reporting 
the death of Noble Braden. 

For many years I have come into frequent contact with Noble 
Braden and not only did I have the greatest respect for his abilities 
and energies in promoting the cause of arbitration but I also held 
for him a very high personal regard. 

The American Arbitration Association and the country have lost 
a devoted and unselfish servant. The cause to which he devoted his 
life owes him an immeasurable debt and the influence of his work 
will live for many generations. 

HAROLD C. HAVIGHURST, Dean 
The School of Law, Northwestern University 


The Committee records with deep regret the death of J. Noble 
Braden, Executive Vice President of the American Arbitration Asso- 
ciation. The Committee is conscious of the immense assistance that 
he has rendered and will ever be grateful for his unstinting coopera- 
tion. His loss will be felt, and, as a friend, he will be missed. 

Committee on Arbitration of the 
Association of the Bar of the 
City of New York 








